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WE discuss in this number several ques- 
tions connected with the validity of the 
acts of notaries in taking acknowledgments, 
making protests, or the like, where the offi- 
cial is connected with, or has pecuniary in- 
terest in, the person or corporation for whom 
he makes the certificate. ‘The subject is one 
wherein it is difficult to arrive at any cer- 
tain conclusions owing to the unsatisfactory 
condition of the law. We trust neverthe- 
less that any effort, however humble, in the 
right direction, may be productive of good, 
and will at least furnish food for thought 
and reflection upon these matters. 

Also of interest to notaries, will be found 
a case from California, lately decided, 
where a party falsely impersonating the 
mortgagor appeared before a notary, and after 
being introduced by the agent of the mort- 
gagee, the notary certified to his execution of 
the instrument. On suit by the mortgagee 
against the notary’s sureties, the court holds 
her responsible for the acts of her agent, 
and denies recovery. 


THE indorsement of, or omission to in- 
dorse, a check, when transferred, while seem- 
ingly a slight matter, sometimes makes all 
the difference in the world to the holder. If 
the transferee takes the check for value, be- 
fore maturity, and without notice of defects, 
by indorsement, he holds it free from equities 
which could be set up against the indorser. 





But, unless a bearer check, let the indorse- 
ment be omitted, although all the other ele- 
ments exist, and he takes subject to equities. 

This is elementary law, and it is exempli- 
fied in a New York case published herein 
where a certified check for $5,000 was sold 
by the payee for value, and delivered, but 
through mistake was not indorsed. ‘The cer- 
tification had been obtained by fraud, and 
the purchaser was adjudged to hold the in- 
strument subject to equities against the 
payee, which barred recovery. 








In our last number we gave space to an 
able paper presented before the last conven- 
tion of the American Bankers Association by 
John H. Leathers, of Louisville, Kentucky, 
discussing the question whether a deposit by 
a national with a state bank in excess of one- 
tenth the former’s capital violated sec. 5200 
of the Revised Statutes placing that limit 
upon the indebtedness of any one firm or 
corporation to a national bank for money 
borrowed. The writer of the paper con- 
tended that it did not, and furnished his rea- 
sons at length. The rulings of successive 
comptrollers on the other hand, based upon 
a supreme court decision referred to in our 
last, have held that it did. In connection 
with the paper we also briefly gave our own 
view on the subject, which inclined to the 


conclusion that indebtedness for a deposit 


came within the spirit of the prohibition and 
therefore could not exceed one-tenth the 
capital of the national bank depositor. 

- We do not intend to re-produce -here: the 
arguments and reasons, pro and con, set out 
in the previous rumber, but simply to pre- 
sent a few additional words with the view of 
interesting, possibly, others, and leading. them 
to a discussion and expression of opinion’ on 
the question: If; as we understand, the sub- 
ject is an important. one, and. inconvenience 
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sometimes exists because national banks of 
limited capital cannot keep on deposit with 
a correspondent as great an amount as they 
might wish, bankers should come forth and 
co-operate with us in agitating the matter, so 
that proper legislation might be urged to meet 
the difficulty. 

In a communication received from the 
writer of the paper since its publication, the 
following statement will be of interest. 
Speaking of the haste with which the paper 
was prepared, he says : 


“T left out one very important fact that is 
perhaps the very strongest point I could have 
made in the discussion of this question, and 
that is the Comptroller permits one national 
bank to keep on deposit with any other na- 
tional bank, regardless of capital, any amount 
of money it pleases. And it seems to me 
that this of itself furnishes evidence that 
there is no /aw for it.” 


This is a point which is worthy of thought. 
So far as we can see, the prohibition of an 
excessive indebtedness by a corporation to a 
national bank for money borrowed, would 
embrace a national banking corporation, 
equally with a state banking corporation, or 
any other corporation. What is law for one, 
is law for the other. ‘There is no provision 
of law exempting from the operation of the 
clause under consideration, a corporation that 
is a national bank. ‘The reserve provision is 
not such an exemption. ‘This being so, the 
same rule should equally apply and be opera- 
tive in both cases. Mr. Leathers still ad- 
heres to his opinion that there is no law for 
the Comptroller’s ruling denying a deposit 
by a national with a state bank in excess 
of one-tenth capital, while we, on the other 
hand, still think, under the law, a deposit will 
be construed as within the prohibition of 
money borrowed, and that a national bank 
cannot exceed the limit. But, however this 
may be, it would clearly seem that the same 
ruling should be made in all cases of depos- 
its, whether with national, state, or private 
banks, and that a policy of winking the eye 
at the practice of depositing in one while 
sternly frowning upon it in the case of an- 
other depository is not in keeping with the 


LAW JOURNAL. 


principles of equality established in our law, 

In our view the speediest way of settling 
the difficulty will be by legislative enactment, 
We feel so confident that the law as it at 
present stands,would be held to prohibit de- 
posits by national banks in other banks in 
excess of one-tenth capital that we do not ad- 
vocate an appeal to the courts to decide the 
question. In connection with the subject of 
legislation our Congressional Record for this 
issue shows a bill introduced in the House 
on February 17th, by Mr. Venable, of Vir- 
ginia, to amend section 5200, which is the 
section here under consideration. We have 
not, as yet, seen a copy of this bill, and do 
not know in what the amendment consists, 
but should it relate to the subject here 
touched upon, due mention will be made 
thereof in our next. 





SENATE bill 1181, to require the Superin- 
tendent of Census to ascertain the number of 
people who owns farms and homes, and the 
amount of mortgage indebtedness thereon, 
passed the House on February 15, an addi- 
tional section being added, making the pro- 
visions of sections 13, 14, 15 and 16 of “the 
act to provide for taking the eleventh census 
and subsequent censuses,” approved March 1, 
1889, apply to the provisions of the act. 
The bill, without the additional section re- 
ferred to, passed the Senate on January 30, 
and so reporting it in our last issue, we inad- 
vertently used the word “ House” for “Sen- 
ate,” stating that it had passed the House, 
when we meant the Senate. ‘The context, 
however, of itself gave notice of the error, 
for we subjoined a summary of the reasons 
given by Senator Sherman for his opposition 
to the bill. 

In brief, the bill, without the additional 
section tacked on in the House, provides 
that in addition to his other duties, the Super- 
intendent of Census shall ascertain the num- 
ber of persons who live on and cultivate their 
own farms, and who live in their own homes, 
and the number who hire their farms and 
homes, and the number of farms and homes 
which are under mortgage, the amount of 














mortgage debt and the value of the property 
mortgaged. He shall also ascertain whether 
such farms and homes have been mortgaged 
for the whole or part of the purchase money 
for the same, or for other purposes, and the 
rates of interest paid upon mortgage loans. 

The bill appropriates $1,000,000 for the 
purposes of the act. 

The bill thus coming from the Senate was a 
separate measure, and not an amendment to 
the original act authorizing the taking of the 
eleventh and subsequent censuses. As such 
it failed to provide penalties for the mal- 
feasance of officers in connection with the 
work to be done under its authority, and 
also failed to provide penalties in the event 
of the refusal of individuals or corporations 
to respond to inquiries. ‘The amendment 


was therefore offered, applying to the meas- | 


ure the penal provisions of sections 13, 14, 
15 and 16 of the original census act. ‘he 
amendment encountered considerable op- 
position in the House, but was adopted by a 
vote of 98 to 63. ‘The bill, as amended, was 
then passed, yeas 184, nays 25, not voting 
119. 

The Senate at first refused to concur in 
the amendment, but after conference com- 
mittees were appointed from both Houses, 
the bill, as amended, was passed. 


The Senate Committee on Finance reported 
on February 25th, for the action of the Sen- 
ate a substitute for Secretary Windom’s bill 
for the deposit of bullion and issue of ‘Treas- 
ury notes, which was placed on the calendar 
and will shortly become the subject of discus- 
sion. ‘The bill is printed elsewhere in this 
number and is materially different from the 
original bill, published in the JournaL of 
February 1st, prepared by Secretary Windom 
and referred to the committee. 

The points of similarity and difference be- 
tween the two measures are as follows : 

1. Obiect. Both bills have for their ob- 
ject the receipt of bullion, and the issue of 
treasury notes therefor ; but while the Secre- 
tary’s measure is confined to silver bullion : 
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the bill reported provides also for the pur- 
chase of gold bullion when offered. 

2. Limit. ‘The Secretary's bill places no 
limit upon the amount of silver bullion to be 
deposited. ‘The committee's bill fixes the ag- 
gregate of silver bullion at $4,500,000 per 
month. As to gold bullion, no limit is 
placed. 

3. Direction to Secretary. The language 
of the Secretary’s bill is that the owner may 
deposit silver bullion. ‘The reported bill d- 
rects the Secretary to purchase the amount 
stated ; and also gold bullion offered. 

4. Suspensionof Purchase. ‘The Secre- 
tary’s bill provides that he, with the Presi- 
dent’s approval, may suspend temporarily the 
receipt of silver bullion when through combi- 
nations or speculative manipulations, the price 
of silver is arbitrary, nominal or fictitious. 
‘The reported bill confers no power of sus- 
pension. 

5. Locality Character of Bullion. The 
Secretary’s bill restricts the silver bullion de- 
posited to the product of mines of the U. S. 
or of ores smelted or refined in the U.S., 
and excludes deposits of silver bullion or for- 
eign silver coins imported into this country, 
and bars resulting from melted or refined 
foreign silver coins. ‘The bill reported con- 
tains no restriction as to where the bullion 
shall come from. 

6. Fixing the Price and payment of the 
Bullion. In payment of the bullion, the 
Secretary's bill provides for the issue of treas- 
ury notes equal at the date of deposit to the 
net value of the silver, at the market price, 
such price to be determined by the Secretary 
under rules and regulations prescribed, based 
upon the price current in the leading silver 
markets of the world. But when the market 
price, as determined by the Secretary, shall 
exceed $1 for 371.25 grains of pure silver, 
deposits of silver bullion to be refused. 

‘The Committee’s bill simply provides for 
the purchase of silver bullion at the market 
price, not exceeding $1 for 371.25 grains; 
but does not confer upon the Secretary the 
power of determining the market price. He 
must also purchase gold bullion offered at a 
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price not exceeding $1 for 23.22 grains of 
pure gold. ‘The Secretary to issue in pay- 
ment for such silver and gold bullion, treas- 
ury notes. 

7. Redemption of Notes. The Secre- 
tary’s bill provides for the redemption of the 
notes upon demand by the issue of a certifi- 
cate of deposit for the sum of the notes pre- 
sented, payable at one of the mints in an 
amount of silver bullion equal in value, on 
the date of the certificate, to the number of 
dollars stated therein at the market price of 
silver to be determined as previously provided ; 
or at the option of the government, the notes 
may be redeemed in gold coin; or upon de 
mand of the holder the notes may be re- 
deemed in silver dollars. 

The reported bill provides that the treas- 
ury notes issued shall be redeemed on demand 
in lawful money of the United States. 

8. Disposition of Notes Upon Redemption, 
‘The Secretary’s bill makes no provision for 
the cancellation of the treasury notes upon re- 
demption. ‘The bill reported provides that 
when redeemed they shall be cancelled. 

9. Coinage of Bullion. The Secretary's 
bill provides that the silver bullion deposited 
under the act, represented by treasury 
netes which have been redeemed in gold coin 
or in silver dollars, may be coined into stand- 
ard silver dollars or any other denomination 
of silver coin now authorized by law, for the 
purpose of replacing the coin used in the re- 
demption of the notes. 

The Committee’s bill provides that the 
Secretary shall coin such portion of the gold 
or silver bullion purchased as may be neces- 
sary to provide for the redemption of the 
treasury notes. 

10. Afiscellaneous Provisions. Both bills 
contain similar provisions as to the prepara- 
tion of the treasury notes in form and de- 
nomination prescribed by the Secretary ; for 
the appropriation of money for the purposes 
of the act; that the treasury notes may be 
received for customs, taxes, etc., and be re- 
issued ; that they may be counted as part of 
the lawful reserve of national banking associa- 
tions; for the accounting of any gain or 





LAW JOURNAL. 


seigniorage resulting from coinage; that the 
bullion purchased shall be subject to require- 
ments of existing law and regulations of the 
mint service, etc., and in repealing so much 
of the act of February 28, 1878, as requires 
the monthly purchase and coinage of not less 
than two or more than four million dollars 
worth of silver bullion. 

12. Subsidiary Coinage. The Secretary's 
bill contains a provision, not found in the bill 
reported, to the effect that nothing in the act 
shall be construed to prevent the purchase, 
from time to time, as may be required of sil- 
ver bullion for the subsidiary silver coinage. 

In the above we have endeavored to por- 
tray the differences and similarities between 
the two bills. One provides for an unlimited 
deposit of silver bullion, with restrictions as 
to place of product, and the Secretary having 
discretion to temporarily suspend purchase. 
The treasury notes issued in payment are 
payable in silver bullion at the market price, 
or in silver dollars at the option of the holder, 
or gold at the option of the government. 
Only so much of the bullion is to be coined 
as is necessary to replace the coin used in 
redemption of the treasury notes, not re- 
deemed in bullion. 

The other measure provides for the pur- 
chase of a definite amount of silver bullion, 
viz.: $4,500,000 monthly, and a purchase of 
all gold bullion offered. There is no restric- 
tion as to where the bullion shall come from, 
and no discretion left to the Secretary as to 
the suspension of purchase. The treasury 
notes issued for the gold and silver bullion 
are payable in lawful money, and so much of 
the bullion purchased must be coined as is 
necessary to provide for the relemption of 
the treasury notes. 

It is not proposed here to discuss the 
merits or demerits and defects of the respect- 
ive measures. We await their discussion in 
Congress, and will then take pleasure in pub- 
lishing a report of the proceedings there 
taken. 
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INVALIDITY OF NOTARIAL ACTS 

BY REASON OF INTEREST. 

It is proposed here to briefly consider the 
following questions : 

1. Can a notary who is a stockholder in a 
banking or other corporation take an ac- 
knowledgment of a deed given by or to the 
corporation ? 

2. Can anotary who is a stockholder in 
such a corporation protest the paper of the 
corporation ? 

3. Cana notary protest paper owned by 
him; or acknowledge a deed by or to him- 
self ? 

4. Can a notary who is not a stockholder, 
but only an employee of a corporation or 
partnership, lawfully take an acknowledg- 
ment of a deed thereto or protest the paper 
thereof ? 

These questions frequently arise in the 
conduct of banking and mercantile business. 
Circumstances often exist where convenience 
or economy in business dealing make it de- 
sirable for officials possessing the double ca- 
pacities enumerated to act as above indi- 
cated. 

Frequent inquiries received, embracing one 
or more of these questions, show that much 
doubt exists in many quarters as to whether 
notaries can legally so act. A statement of 
the law, therefore, which will throw a little 
light upon the subject, may be of benefit to 
many readers. 

Upon two of the questions presented we 
are committed by answers given. In our is- 
sue of September 1, 1889 (1 BANKING Law 
JOURNAL, 259), in reply to a Chicago sub- 
scriber, we gave it as our opinion that a pro- 
test by a notary of his own paper would not 
be competent evidence or amount to any- 
thing legally. Subsequently in the issue of 
November 1st (1 BANKING Law JOURNAL, 375), 
replying to an inquiry from a New Jersey in- 
quirer, as to whether the cashier of a small 
bank, who was the only employee and also a 
notary public,could act in the latter capacity for 
the bank in protesting unpaid paper, we said 
it was customary for tellers or clerks of banks 
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to act as notaries for their banks in this man- 
ner, and that in the absence of restrictive 
legislation, we thought such an official could 
exercise the functions of notary at the bank 
in addition to his other duties. 

At the outset, in considering the questions 
presented, it may be remarked that the con- 
dition of the law on the subject does not 
admit of a practical and authoritative answer 
being given to all of these propositions. The 
best that can be done is to show the law as it 
exists and, thus enlightened, the reader may 
be better able to determine the correct rule 
of action. 

First, considering the subject generally, the 
following principles or rules were early well 
established : 

1. A party to an action, or a :party in in- 
terest, was not competent, as a witness, to 
testify therein. 

2. A judge or juryman could not act as 
such in his own case. 

The first rule, were it in force, might oper- 
ate to incapacitate a notary from acting in 
any matter wherein he was interested. A 
notary in certain cases is a species of witness, 
as where he makes a protest, his certificate 
testifies to the fact in a similar manner as a 
witness in court might establish it ; and where 
he certifies an acknowledgment, his certificate 
likewise bears testimony of a fact, whether used 
in office of record, or court. ‘The notarial 
function being, therefore, analogous to that 
of a witness it would follow that wher- 
ever a witness was disqualified from testi- 
fying by reason of interest, the same prohi- 
bition would apply to a notary, and render 
invalid his official act of acknowledgment or 
protest. But, at the’ present day, this early 
established disability has been largely re- 
moved by statute, and parties to actions, and 
parties in interest, are no longer precluded 
from testifying. Consequently, as a general 
thing, this rule of disability can no longer be 
regarded as operating to make invalid a no- 
tarial certificate by reason of the interest of 
the notary in the subject matter to which it 
relates. 

This brings us to consider the second pro- 
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hibition of the law which still remains estab- 
lished, and whether the notarial act will come 
within its operation. ‘This depends upon 
whether the notarial function shall be re- 
garded as a judicial or judging function, or 
merely a ministerial one, If the former, the 
prohibition will incapacitate the notary in 
certain cases; if the latter, it will not. 

Analyzing the nature of the notarial office, 
it is clear he is not a judge who hears the 
case, instructs the jury as to the law, and ren- 
ders judgment between the parties; and his 
functions are different from thatof the jury in 
a case in this: ‘The jury sit in judgment upon 
disputed facts and their decision thereon is 
final. ‘The notary (with the single exception, 
possibly, of taking the separate acknowledg- 
ment of a married woman) does not sit in 
judgment or decide upon conflicting facts ; 
his certificate of the existence of certain facts 
is not a decision, and it is not conclusive, but 
prima facie only. 

But while these considerations might lead 
us to conclude that ordinarily the nature of 
the notarial office partakes more of the min- 
isterial than of the judicial, the courts, unfor- 
tunately, are not agreed in their definition of 
its character. It has been variously described 
as “ministerial,” “executive, semi- judicial,” 
“not strictly judicial, but of a judicial na- 
ture,” and “judicial.” ‘This being the case, 
it cannot be affirmed with positiveness what 
view the courts of those states wherein the 
question is undetermined will take of the na- 
ture of the notarial office, and the validity of 
the notarial certificate, where the notary is a 
party in interest. 

Before drawing particular conclusions let 
us now briefly examine the cases on the sub- 
ject to see, not only how the office of notary 
has been regarded, but the decisions upon 
the validity or invalidity of the notarial cer. 
tificate in cases identical or similar to those 
we are considering. Our examination of the 
cases shows us the following : 

1. Ne disability by reason of kinship. It 
has been held in New York that an official 
act of a notary public or other officer in tak- 
ing an acknowledgment of the execution of a 
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deed is not invalid by reason of kinship to the 
party making the acknowledgment. 

Thus in Lynch v. Livingston, 6 N. Y., 422, 
decided July, 1852, deeds were acknowledged 
before a commissioner who was a nephew 
and prospective heir at law of the grantees, 
and the question was whether he was incom- 
petent to act by reason of his relationship. 
‘The court said: 

“ There is no doubt that the commissioner 
was so related to the parties to the deeds as 
to disqualify him from acting as a judge or 
juror in a case upon trial where they were 

ies. The statute (R.S., 275, § 2) has 
n held to be declaratory of what the law 
upon this subject has always been. But we 
think the act of taking and certifying the 
acknowledgments involved the discharge of 
no judicial duty. Neither the statute referred 
to nor the common law rule on the subject 
apply to acts merely ministerial, as we think 
was the character of the act of taking and 
certifying the acknowledgment of the deed. 
If this be so it disposes of the question.” 
Also in Wisconsin, in the case of Aiméa/l 
v. Johnson, 14 Wis., 674 (decided by the Su- 
preme Court of Wisconsin in 1861), a mort- 
gage was made to a married woman, and the 
husband of the mortgagee, who was a justice 
of the peace, took the acknowledgment of 
the mortgagor. ‘The court said : 

“The only question of law presented is as 
to the validity of the acknowledgment of the 
mortgage. It was acknowledged before Mr. 
Goff, the husband of the mortgagee. We do 
not think he was on that account disqualified 
from taking it.” 

2. Disability of individual grantee. 1n 
Beaman v. Whitney, 20 Me., 413 (1841), it 
was claimed that a deed was void because 
the acknowledgement was taken and certified 
before a magistrate who was one of the 
grantees. ‘The court said : 

“In regard to the latter objection, it is at 
most a void acknowledgment, leaving the 
deed operative between the parties.” 

In Wilson vy. Traer, 20 Ia., 231 (1866), a 
chattel mortgage was executed to a partner- 
ship and was acknowledged before a notary 
who was one of the partners, and certified. 
The question was whether the acknowledg- 
ment was sufficiently legal or valid to make 
the record of the instrument notice of the 
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rights of the grantees thereunder. ‘The court 
held that the acknowledgment was void and 
did not authorize the record of the instru- 
ment, and consequently did not impart notice 
to third parties of the mortgagees’ rights 
thereunder. Discussing the question, the 
court said : 

“It 1s always within the power of parties to 
secure a disinterested officer to take the ac- 
knowledgment, and it is certainly no hard- 
ship to require them to do so. ‘There is no 
reason why the fundamental rule which pro- 
hibits a person from being a judge in his own 
case, or an executive officer in hig own be- 
half, should not apply to this class of execu- 
tive semi-judicial duties. ‘To hold that the 
party beneficially interested in an instrument 
is incapable of taking or certifying an ac- 
knowledgment of it cannot work any i 
ble injury to anyone, while it will keep closed 
a door of temptation at least to fraud and op- 
pression.” 


The court, after quoting with approval 
Lynch v. Livingston, the New York decision 
above cited, that mere relationship of the 
parties will not disqualify or incapacitate the 
notary or commissioner from taking or certi- 
fying an acknowledgment to a conveyance, 
says : 

“It is the interest, directly or indirectly, 
or contingent, in the conveyance itself or its 


subject matter which disqualifies from taking 
the acknowledgment.” 


3. Disability of grantee taking as trustee. 
In Stevens v. Hampton, Supreme Court of 
Missouri (1870), 46 Mo., 404, a deed was 
made to a party as trustee, and was acknowl- 
edged before him. ‘The court, after citing 
certain cases on the subject, said : 


“In the cases referred to, where the ac- 
knowledgment was held invalid, the party 
taking it was, or was supposed to be, the party 
in interest. I have found no case where it 
was taken by a trustee; and perhaps there 
might be ground for holding that where a 
grantee was a mere naked trustee, the title by 
the Statute of Uses vesting at once in the 
beneficiary, the acknowledgment should be 
held to be valid. But trustees to hold in 
pledge, with power of sale, stand ina very 
different relation. ‘The objection to the par- 
in interest is analogous to the one forbid- 
ing a judge to pass upon his own case. 
Though the act be not strictly judicial, it is 
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of a judicial nature and requires disinterested 
fidelity. We know that in practice this kind 


of trustee is always selected by the benefici- 
ary ; he is controlled by the beneficiary in fix- 
ing the time of the sale and its p come 


into his hands. ‘This is such an interest that, 
as to the requisites of the deed itself, he 
should be placed upon a level with the other 
parties, and be incapacitated from holding 
any Official relation to its execution. ‘The 
want of a proper acknowledgment does not, 
however, invalidate the deed, but only goes 
to the effect of the record.” 


Also in Brown v. Moore, in the Supreme 
Court of Texas (1873). 38 Tex., 645, a hus- 
band and wife executed a deed of trust to F. 
The acknowledgment of the wife to the ~ 
deed was made before F., and the property 
mortgaged was her separate property. ‘The 
Court said : 

“The trustee was interested in the convey- 
ance to the extent of his commission, and 
was therefore incompetent as an officer to 
take an acknowledgment of the deed.” 

4. Disability where party interested in the 
conveyance. In Michigan, in Groesbeck v. 
Seeley, 13, Mich., 329 (1865), it was said by 
the court that not only a grantee in a deed, 
but one for whose use a deed was given to 
another, could not take an acknowledgment 
thereof. 

Also in Withers v. Baird, 7 Watts, 227 
(Supreme Court, Pa., May, 1838), Baird had 
sold and agreed to have conveyed to Withers 
a tract of land, the title to part of which was 
in one Baxter. Baird was therefore bound 
to make his title good by having Baxter con- 
vey the part that he owned to Withers, and 
was therefore interested in the conveyance. 
It was agreed between the parties that Baxter 
should convey to Withers the part so held by 
him in satisfaction to that extent of Baird’s 
agreement. The conveyance was accordingly 
made and the acknowledgment of both 
Baxter and his wife was taken and certified 
to by Baird, who was a magistrate. The con- 
troversy was as to the sufficiency of the ac- 
knowledgment as against the wife, and the 
court said : 

“The acknowledgment was palpably in- 
sufficient to bar the dower of Baxter’s wife. 
The office of a magistrate in respect to a 
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private acknowledgment is a judicial and a 
delicate one. Entrusted with the business of 


inspecting the wife’s knowledge and will, he 
should be superior to all exception on the 
score of impartiality. When he is bound to 
procure her concurrence, his inducement to 
abuse his trust is as strong as if the convey- 
ance was made to himself, and it would not 
be pretended that his judicial functions could 
be exercised in his own case.” 

The acknowledgment was therefore held 
void. 

5. Disability of notary taking acknowledg- 
ment when stockholder of grantee corpora- 
tion. A decision contrary to the spirit of 
some of those previously cited is Horton v. 
Columban Building and Loan Society, de- 
cided in the Ohio District Court of Mahoning 
County, in March, 1881, reported 6 Weekly 
Law Bull., 141. Horton, one of the stock- 
holders of the Columban Building and Loan 
Society, a corporation, executed and deliv- 
ered a mortgage to it, to secure a loan made 
by the society to him. ‘The mortgage was 
acknowledged before Owen O’Donnell, who, 
at the time of taking the same, was a stock- 
holder in, and secretary and treasurer of, the 
corporation. In a suit to foreclose the mort- 
gage brought by the society, the defense was 
that the mortgage was not properly executed 
for the reason that the notary public, O’Don- 
nell, being a stockholder and officer, was dis- 
qualified from acting. ‘The court, however, 
held that the official connection of O’ Don- 
nell with the society did not disqualify him 
from acting in his notarial capacity, in taking 
the acknowledgment of the mortgage to the 
corporation of which he was. an officer and 
stockholder. The report of the case does 
not show any reasons given by the court for 
the conclusion reached. 

Here ends our summary of all the de- 
cisions we ‘can find applicable to the question 
at hand. In one only (Ohio) has a notarial 
certificate made by a party in interest—a 
stockholder in a corporation—been held 
valid. In all the other cases, where the 
notary has been interested as grantee, bene- 
ficiary or otherwise, his notarial certificate 
has been adjudged invalid. In New York, 
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only, has the nature of his office been de- 
scribed as ministerial merely. 

This, however, was in a case where the no- 
tary was not interested in any pecuniary way, 
but only as a relative of the grantee, and 
whether the New York court would likewise 
regard the office ministerial, and the notarial 
certificate valid, where the notary was pecu- 
niarily interested in the conveyance, as, for 
example, stockholder of the grantee, remains 
to be decided. 

From the cases thus reviewed, it is clear 
we cannot say as a universal proposition that 
a notary is not a judicial officer, and there- 
fore not subject to the prohibition incapaci- 
tating such an officer from acting in a case 
wherein he is interested. He may be other- 
wise regarded in many jurisdictions, yet silent 
upon the question, and consequently not sub- 
ject to the prohibition. But from the show- 
ing of the cases, the only safe conclusion to 
be drawn, under the existing condition of the 
law, is that unless expressly otherwise decided, 
as in Ohio, it would be unsafe, where inter- 
ested, to act in a notarial capacity in the 
matter of acknowledgment or protest. 

The above remarks and conclusions will 
apply to propositions 1 and 2 first above 
given, as to whether a notary who is a stock- 
holder in a corporation can (1) acknowledge 
a deed by or to, or (2) protest the paper of, 
the corporation. 

As to proposition 3, whether a notary can 
protest paper owned by him, or acknowledge 
a deed by or to himself a little separate con- 
sideration may be had. Of course, regarding 
him as a judicial officer, he cannot. But, let 
the nature of his office be held ministerial 
enly, will he then be capable of so doing? 
We think not. Even though, as stockholder, 
he could make a valid notarial certificate of 
a deed to, or protest for the corporation, we 
do not think the law contempiates or confers 
the authority upon the notary to act for him- 
self. As an instance, one of his functions is 
that of administering oaths. While the no- 
tary might lawfully take the affidavit of a 
partner, or officer of a corporation wherein 
he was interested, no authority is conferred 
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by law whereby he can take an oath before 
himself, and certify, as notary, his individual 
affidavit. We think, therefore, that in the 
case of protest of his own paper, or acknowl- 
edgment of his own deed, the notary— 
although held a ministerial officer and capable 
of acting in a matter in which a corporation 
wherein he was stockholder was party—could 
not officialiy act. 

Leaving now the question of capacity or 
incapacity by reason of pecuniary interest, let 
us briefly consider proposition 4—-can a no- 
tary who is not a stockholder, but only an 
employee of a corporation or partnership, 
lawfully take an acknowledgment of a deed 
thereto, or protest the paper thereof? And 
here, whether the notary be regarded asa 
judicial officer or otherwise, this question 
must be answered in the affirmative. Without 
going into detail of statement, it may be af- 
firmed with reasonable certainty that universal 
custom has sanctioned the practice, and fur- 
nished a uniform rule of action which the 
courts will not disturb. Regarding the notary 
as partaking of the character of a judicial 
officer, his interest, nevertheless, in this in- 
stance, is too remote, and his act will be valid. 

5. A further question has been presented, 
and will be here considered. Canastockholder 
of a corporation be a valid subscribing wit- 
ness to an instrument wherein the corporation 
is a party ? 

This question, of course, is only material 
where provision is made by law for subscrib- 
ing witnesses in certain cases, as, for example, 
where a deed may be signed before a sub- 
scribing witness, and by him proved to a no- 
tary for the purpose of record. We think the 
solution of this question turns entirely upon 
whether the subscribing witness would be com- 
petent to testify in court in a matter in which 
the corporation was a party, and as before 
shown, this disability has been generally, if 
not universally, done away with by statute in 
the various states. ‘The conclusion would 
therefore follow that, ordinarily, a stock- 
holder would be a competent subscribing wit- 
ness to any instrument executed by or to the 
corporation. 
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One decision, from Connecticut, exists 
wherein a contrary conclusion was reached. 
Winsted Sav. Bank v. Spencer, 26 Conn., 
195 ; decided in 1857. ‘The plaintiff was a 
private pecuniary corporation and claimed 
title under a mortgage deed from the defen- 
dant. ‘The defendant objected to the admis- 
sion of the deed in evidence, because one of 
the attesting witnesses, who was also the 
magistrate who took the acknowledgment, was 
at the time of the execution a stockholder of 
the corporation. Under the Connecticut 
statute, no title could be conveyed except by 
a deed attested by two witnesses and duly ac- 
knowledged. ‘The court did not consider the 
question of the validity of the acknowledg- 
ment, because their decision upon the validity 
of the attestation disposed of the case. It 
held that the statute requiring the attestation 
of two witnesses intended an attestation by 
witnesses who, at the time, were disinterested, 
and that a stockholder in a private pecuniary 
corporation is not qualified by reason of in- 
terest, to be an attesting witness to the execu- 
tion of a deed to the corporation. 


This decision, however, must be regarded 
as having a local effect only, for it appeared 
in the case that while the Legislature had by 
statute, empowered parties and interested 
persons to testify in suits, thus abrogating the 
disqualification of the common law, the 
statute was qualified by a provision that it 
should not in any manner affect the law re- 
lating to the attestation of the execution of 
last wills and testaments, or of conveyances of 
real estate. Consequently as to the attesting 
witnesses to deeds, the early law disqualify- 
ing parties in interest from testifying, still had 
application, and under this the stockholder 
was held an incompetent subscribing) witness, 

In closing, we subjoin the various statutory 
enactments which have been made having re- 
lation to the questions considered, and 
which should be perused as furnishing posi- 
tive rules, in the states where made, upon the 
subject. 

In Indiana, by Rev. Stat., Sec. 5966: 


“No person holding any lucrative office, or 
being an officer in any bank, corporation or 
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association, possessed of any banking powers, 
shall be a notary public ; and his acceptance 
of any such office shall vacate his appoint- 
ment as notary.” 

Section 2021, providing a penalty, reads : 

“Whoever, while holding any lucrative 
office, or being an officer or employee in any 
bank, corporation or association possessed ot 
banking powers, acts as a notary public inthe 
business of any such bank, corporation or 
association, shall be fined,” etc. 

In Ohio, Sec. 111 of the Revised Statutes, 
reproducing the act of April 11, 1876, pro- 
vides : 

“ No banker, broker, cashier, teller or clerk 
of any bank, banker or broker, shall hold the 
office of notary public in this state. Nor 
shall any director, stockholder, attorney, 
agent, or other person holding any official re- 
lation to any bank, banker or broker, be com- 
petent to act as notary public in any matter 
to which said bank, banker or broker is a 
party in interest.” 

In Pennsylvania : 

“ No person being a stockholder, director, 
cashier, teller, clerk or other officer in any 
bank or banking institution, or in the employ- 
ment thereof, or holding or exercising any 
judicial office in this commonwealth, or any 
office or appointment of trust or profit under 
the constitution or laws of the United States, 
shall at the same time hold, exercise or en- 
joy the office of notary public.” Brightly’s 
0M Dig. page 1268, Sec. 2, Act April 14, 
1840. 

Under this act it has been held that an ex- 
ecutor and devisee of the stockholder of a 
bank is ineligible as a notary public, although 
the estate be solvent without recourse to the 
stock. Commonwealth v. Pyle,18 Penn. St., 
519. 

So much of this act as prohibits a clerk or 
teller in any bank from holding the office of 
notary public is repealed by the act of Feb- 
Tuary 5, 1869, as to Bradford, Cameron and 
Elk counties, P. L., 116; as to Susquehanna 
' county, by act of March 18, 1869, P. L., 
43°; and as to Monroe county, by act of 
February 18, 1870, P. L., 166. 

In Rhode Island, Sec. 31 of Chapter 153 
Pub. Stat., 1882, relating to banks and institu- 
tions for savings provides that : 

“No protest of any note, draft or check 
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shall be made by any notary public who is the 
president, cashier, director, clerk or agent 
of any bank or institution for savings, wherein 
such note,.draft or check has been placed 
for collection, or has been discounted.” 

The above statutes it will be noticed are 
all alike in one respect, namely, they all apply 
to banking corporations ; they do not relate 
to other corporations. Three of them—In- 
diana, Ohio and Pennsylvania—are also alike 
in prohibiting certain parties connected with 
a banking corporation from being notaries a¢ 
all, while the fourth, Rhode Island, does not 
debar the parties enumerated from being not- 
aries, but only prohibits their protest of paper 
which the bank holds either as owner or col- 
lecting agent. 

With reference to the three first mentioned 
states, looking particularly at the parties pro- 
hibited from being notaries at all, we see that 
in Pennsylvania not only directors, officers 
and employees, but stockholders are debarred. 
The statute of Indiana makes like provision 
with reference to officers and employees, but 
does not prohibit a stockholder of a banking 
corporation from being a notary, unless a 
stockholder be regarded as a person holding 
a lucrative office. 

The Ohio statute in substance prohibits 
bankers, as well as officers or employees, from 
being notaries at all ; but as to stockholders, 
directors, attorneys, agents or other persons 
holding official relation to the bank, they are 
not ineligible to hold the office of notary, but 
are only rendered incompetent to act in any 
matter to which the bank is a party in inter- 
est. 


IRREGULAR INDORSEMENTS 
AFTER PAYEE. 


The nature of the contract and liability 
assumed by a party who, to loan his credit to 
the maker or payee of a note and enable such 
party to negotiate it, indorses his name there- 
on after that of the payee, not taking the 
note in the regular line of transfer, is im- 
portant to be known in order to determine 
after dishonor by the maker what, if any, 
steps are necessary to be taken to preserve 
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his liability. If he be regarded as a maker, 
his liability will be absolute and no measures 
necessary to be taken in order to preserve it. 
If, on the other hand, he is an indorser, then 
the regular procedure necessary to hold him, 
and to change his liability from a contingent 
to an absolute one, will be necessary. 

The character of the liability thus assumed 
is one of the questions which has just re- 
ceived consideration by the Supreme Court 
of Kansas in a case published herein, and 
there a party so signing was held to be an in- 
dorser, and consequently discharged from 
liability because of the omission of notice of 
dishonor. 

An examination of the decisions in other 
states shows an almost universal accord in 
the rule that such a party is an indorser, and 
consequently cannot be held unless the regu- 
lar demand and notice, according to law, is 
made and given. 

Thus, in Missouri a party who indorsed a 
bill of exchange after the payee, for the ac- 
commodation of the drawers was held liable 
as indorser, and not as joint maker. Rickey 
v. Dameron, 48 Mo., 61. 


And in Massachusetts it has been held that 
a party, by placing his name upon the back 
of a draft under that of the payee, makes 
himself an indorser, with all the incidents 
and liabilities of that relation, and that he 
cannot limit his liability as such by parol 
evidence. Prescott Bank v. Caverly, 7 
Gray, 217. 

In Pennsylvania the case of Jack v. Mor- 
rison, 48 Pa. St., 113, showed a note given 
by Wray to the order of Morrison, indorsed 
by Morrison and then by Jack. The suit 
was by Morrison (the first), against Jack (the 
second indorser), Morrison claiming that 
Jack had indorsed the note after himself for 
the purpose of obtaining credit for Wray, and 
that he had loaned Wray the amount of the 
note on the faith of this indorsement. He 
sought to hold Jack liable upon a parol con- 
tract of guaranty, claiming that the indorse- 
ment was the written evidence thereof. 

The court held that, under the statute of 
that state, a contract of guaranty must be 


evidenced by a memorandum in writing and 
that Jack’s signature was not the requisite 
note in writing, for it imported only an in- 
dorsement of commercial paper, and made 
him liable as an indorser, only to subsequent 
and not to prior holders of the paper. 

The facts brought out by this case show 
that not only is it necessary to know the 
character of the liability which a party, sign- 
ing after the payee to give credit, thus assumes 
in order that subsequent holders may take the 
proper steps to preserve his liability, but the 
knowledge is also necessary in order that par- 
ties, advancing money upon the credit of the 
name of a third party who signs the paper, 
will not, like Morrison did, take a note pay- 
able to themselves and obtain the third party’s 
indorsement after their own, under the erro- 
neous belief that such second indorser will be 
liable to them as first indorser, after default 


of the principal debtor. 

Contrary to the general run of authority, 
Vermont readers will please take notice that 
in that state a party signing for accommoda- 
tion after the signature of the payee will be 
regarded as a joint maker and not an indorser. 
This was so held in Wat. Bank v. Dorset 
Marble Co.in the supreme court of Vermont, 
February, 1889, 1 Banking L. J., 14, where 
the court, although admitting that a different 
rule prevails pretty generally elsewhere, ad- 
heres to the decision made on the ground 
that it is more in conformity with the princi- 
ples of other decisions well established in 
that state. 

The foregoing statements, it will be observed, 
have reference to the case of a party lending 
his credit by signing after the signature of 
the payee. More frequently, probably, is the 
accommodation extended by placing the sig- 
nature on the note defore delivery to the 
payee, it thus appearing before his indorse- 
ment. The character of the liability thus 
assu ned is not here discussed, but in general, 
it may be said, there is a wide conflict of 
judicial opinion on the subject, such a party 
being regarded as joint maker, surety, guar- 
antor, and second indorser in different juris- 
dictions. 
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LEGAL DECISIONS. 


NOTARY PUBLIC — CERTIFICATION 
OF ACKNOWLEDGMENT OF PAR- 
TY FALSELY IMPERSONATING 
MORTGAGOR—LIABILITY OF NOT- 
ARY AND SURETIES—REPRESEN- 
TATIONS BY MORTGAGEEF'S AGENT 
—NEGLIGENCE AND ESTOPPEL OF 
MORTGAGEE. 





Supreme Court of California, December 16, 
188y. ‘ 





OVERACRE V. BLAKE, é7/ ai. 

Code Civil Proc. Cal. § 1962 subd. 3, provides that when- 
ever a person has, by his own declaration or act, inten- 
tionally and deliberately led another to believe a particu- 
lar thing true, and to act on such belief, he cannot, in any 

litigation arising out of such declaration or act, be per- 

- mitted to falsify it. 

Held, That where a person executing a mortgage has been 
introduced to a notary by the mortgagee’s agent, and the 
notary sees the person so introduced execute the mort- 
gage by signing it with the name given him by the mort- 
gagee’s agent, who witnesses the signature, the mortga- 
gee cannot, on discovering that the mortgage was not 
executed by the owner of the land, maintain an action 
against the notary’s sureties for his alleged negligence in 
taking and certifying to the acknowledgment of the pre- 
tended owner. 


Department 1. Appeal from superior 
court, Alameda county. N. HAmILTon, 
Judge. 

Action by Margaret A. Overacre against 
Francis Blake and others, sureties of William 
K. Rowell, a notary public, for the notary’s 
alleged negligence in certifying the acknowl- 
edgment to a mortgage. From a judgment 
in plaintiff's favor, defendants appeal. Code 
Civil Proc. Cal., § 1962, subd. 3, provides :. 
“Whenever a party has, by his own declara- 
tion, act or omission, intentionally and delib- 
erately led another to believe a particular 
thing true, and to act upon such belief, he 
cannot, in any 4itigation arising out of such 
declaration, act or omission, be permitted to 
falsify it.” 

Nye & Richardson, Gray & Haven, and 
B. McFadden, for appellants ; Fred L. But- 
ton, for respondent. 

Fox, J. ‘This was an action against a no- 
tary public and his bondsmen for damages 
for alleged negligence in certifying the ac- 
knowledgment to a mortgage. The notary 
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died pending the. suit, and by stipulation a 
dismissal was entered as to him, and the ac- 
tion continued against his sureties. ‘The court 
found in favor of plaintiff, and judgment 
was entered against the defendants for 
$1,309.30. damages, and for costs, from which 
defendants appeal. ‘The case comes up on 
the judgment roll. ‘The important question 
in the case is whether the findings are suffi- 
cient to support the judgment. 

The court found that on the 3oth day of 
June, 1884, William K. Rowell was a notary 
public, duly commissioned, qualified and act- 
ing as such, and that the present defendants 
were the sureties on his official bond ; also 
that on that day one Alexander Wilson was 
the owner of .a half interest in a certain tract 
of land described in the complaint, and that 
the value of such interest was $2,000. It 
then further finds as follows: “*(4) ‘That on 
said June 30, 1884, a person other than Alex- 
ander Wilson, the owner of said land, came 
before said Rowell, and in his presence 
signed the name of Alexander Wilson to the 
note and mortgage set out in the complaint ; 
and the said Rowell then and there signed 
his name as a witness to the signing, sealing 
and delivery of the said mortgage. ‘That O. 
C. Logan and W. R. Savage, composing the 
firm of Logan & Savage, were the persons 
who negotiated on behalf of said plaintiff 
said loan. ‘That prior to the execution of 
said mortgage and said note, said plaintiff, at 
the office of said Logan & Savage, but not 
in the presence of said defendant Rowell, 
met said person pretending to be Alexander 
Wilson, the owner of said interest in said 
land ; and thereafter said Savage appeared 
with said person, pretending to be the owner 
of said land, at the office of said notary and 
introduced him to said notary as Alexander 
Wilson, and thereupon said note and mort- 
gage were executed as beforesaid, and said 
Savage signed his name as a witness to the 
execution of said mortgage ; and said Row- 
ell, as such notary, then and there took and 
certified to the acknowledgment of said per- 
son pretending to be Alexander Wilson, the 
owner of said realty, to the execution of said 
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mortgage, which certificate was in form as 
set out in paragraph V of the complaint. 
That said certificate was and is untrue, and 
that the signature of Alexander Wilson 
thereto was and is a forgery ; and at the time 
of taking said acknowledgment no person 
was by said Rowell sworn as to the identity 
of said person so signing; and said Rowell 
had no other knowledge of the identity of 
said person whose acknowledgment was then 
by him taken than the said introduction by 
said Savage. (5) That said Alexander Wil- 
son, who owned said interest in said realty, 
did not sign said mortgage, and was not 
known to said Rowell, and did not appear 
before said Rowell, and did not acknowledge 
that he executed said mortgage ; but what 
the name of the person is who executed and 
acknowledged said mortgage the proofs in 
this case do not show. (6) That on June 30, 
1884, the plaintiff, believing that the person 
who signed said note and mortgage was 
Alexander Wilson, the person who owned 
said interest in said realty, loaned and paid 
over to said person executing said mortgage, 
the sum of $1,100, and he then repaid to 
plaintiff $44, the interest on said principal 
sum for six months in advance ; but nothing 
further was ever paid thereon. (7) That on 
August 20, 1885, plaintiff commenced an ac- 
tion in this court against said Alexander 
Wilson, the owner of said interest in said 
realty; that said Wilson appeared therein 
and answered, and said action resulted in a 
finding and decree of this court that said 
Alexander Wilson did not execute said note 
or mortgage, and that the defendants to said 
action should recover costs, taxed at $32.15, 
which plaintiff paid; that there was due by 
the terms of said note and mortgage, at the 
time of the commencement of this action, 
the sum of $1,189, exclusive of attorney’s 
fees and costs; that in the attempted fore- 
closure of said mortgage, plaintiff incurred 
further expenses necessary and proper in 
such prosecution, to the amount of $75 for 
attorney’s fees, and $13.15 for costs of court. 
(8) That since the commencement of this 
action defendant Rowell has died. Where- 
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fore the court finds as conclusions of law. (1) 
That the defendant Rowell was negligent in 
taking the acknowledgment of said mort- 
gage, and certifying the same, and that plain- 
tiffs loss arose from such negligence. (2) 
‘That plaintiff was not chargeable with any 
negligence in the matter of said loan. (3) 
That plaintiff is entitled to a judgment 
against defendants Francis Blake, F. K. 
Shattuck and Galen M. Fisher for the sum of 
$1,309.30, besides costs of this action.” De- 
fendants demurred to the complaint in the 
action, but in the view which we take of the 
case upon the findings, it is unnecessary to 
discuss the point made against the order of 
the court overruling the demurrer. 

We are clearly of opinion that the facts 
found do not justify the conclusions of law, 
or support the judgment. ‘There is nothing 
in all the facts found to justify the deduc- 
tion found at the close of the fourth finding 
of fact—that the signature to the mortgage 
was a forgery, or that the certificate of the 
notary was untrue. ‘The notary did not cer- 
tify, and the law never requires him to certi- 
fy, that the person executing the instrument 
is the same person who owns the realty in 
the instrument described, and there is an ut- 
ter failure to show that the person who 
signed the mortgage and who is certified by 
the notary to be known to him to be the per- 
son whose name is subscribed to the instru- 
ment, is not in truth and in fact named Alex- 
ander Wilson. He was so introduced to the 
notary by the agent of plaintiff, who was act- 
ing in that transaction on her behalf, and he 
had the same right to act upon the faith of 
that introduction as if it had been made by 
the plaintiff herself. It is true that the per- 
son who executed the mortgage was not the 
owner of the land, and whether named Alex- 
ander Wilson or not, he personated the own- 
er for tne time being, and successfully com- 
mitted a fraud; but under the facts found, 
we do not see how the notary or his sureties 
can be held liable for the damages sustained 
through that fraud. ‘There can be no doubt, 
under the facts found, that Savage was the 
agent of plaintiff in the making of that loan, 
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and seeing that the loan papers and securi- 
ties were properly executed. See Civil Code, 
§§ 2295-2300. ‘The rule that a principal is 
responsible to third persons for injury occa- 
sioned by the negligent acts of agents and by 
their own wrongful acts as part of their busi- 
ness as such, is not only elementary, but has 
been frequently upheld and applied by the 
courts. Soheldin Adine v. Railroad Co., 
37 Cal., 400, and in Zaylor v. Railroad Co., 
45 Cal., 323. And in the case of Bank v. 
Telegraph Co., 52 Cal., 280, it was so held 
ina case of false personation—a case so 
nearly parallel to this as to make it almost 
conclusive of this case. It that case Crowell 
sent a forged dispatch from Colusa, where 
he was temporarily acting as telegraph opera- 
tor, directing the bank of California to pay 
to Crowley $1,200; and sent another dis- 
patch addressed to Crowley at the Occiden- 
tal Hotel, telling him to call at the bank and 
get the money. He then followed the dis- 
patches to San Francisco, himself applied for 
and received the dispatch addressed to Crow- 
ley, found a young man named Spencer, 
whose acquaintance he had made at Colusa, 
and went with him to the bank and demand- 
ed the money. Spencer had not noticed the 
slight difference in name, and when asked if 
he could identify the applicant, answered : 
“Yes, I know him,” and certified to the cor- 
rectness of Crowley’s signature. When the 
fraud was discovered, a dispute arose be- 
tween the bank and the telegraph company 
as to which was guilty of negligence—or, 
rather, as to who must bear the loss; the 
telegraph company claiming that the bank 
was guilty of negligence and must bear the 
loss. But this court held, without a dissent, 
that the bank was not guilty of neglect ; that 
if Spencer was not sufficiently acquainted 
with Crowell to know that his name was not 
Crowley, it was his want of care, rather than 
that of the bank; and reversed a judgment 
which had been rendered below in favor of 
the telegraph company. If the neglect was 
Spencer’s, and not that of the bank, in that 
case, how can it be said that the neglect in 
this case was not that of Savage, instead of 
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Rowell? And if it was the neglect of Sav- 
age, it was the neglect of plaintiff, for whom 
he was acting as agent at the time. 

The party executing the mortgage having 
been introduced to the notary by the plain- 
tiff, through her agent, duly acting for her in 
that behalf, she being the party to whom the 
mortgage was being given, and most likely of 
all persons to know with whom she was deal- 
ing, and the notary then seeing the person so 
introduced execute the mortgage by signing 
it with the name so given him by the agent 
of plaintiff, and said agent witness the signa- 
ture, it cannot lie in the mouth of the plain- 
tiff to say that the notary was guilty of negli- 
gence in certifying that such person was 
known to him to be the person who executed 
the same. Not only the doctrine of contribu- 
tory negligence, but the doctrine of estoppel 
also, applies to close the mouth of plaintiff 
from asserting any claim against the sureties 
of the notary in such a case. If Savage did 
not know the name of the person he intro- 
duced to the notary by the name of Alexan- 
der Wilson, then the introduction was an act 
of deceit (Civil Code, § 1710), and if loss re- 
sulted therefrom to his principal, as between 
the principal and third persons, she must 
bear the loss, for the act was hers in law, and 
“no one can take advantage of his own 
wrong” (Id. § 3517). ‘The plaintiff having, 
by her agent, introduced the. person who exe- 
cuted this mortgage to the notary by the 
name of Alexander Wilson, and that, too, 
for the express purpose of making him known 
‘to the notary by that name, and having the 
notary take and certify his acknowledgment 
to the mortgage by that name, she cannot 
now be permitted to falsify that introduction 
or the declaration thus made that he was 
Alexander Wilson. Code Civil Proc. § 1962, 
subd. 3. 

Respondent claims that the issues in this 
case involve three questions, viz.: (1) Was 


the defendant Rowell negligent? (2) Was 
the plaintiff negligent? (3) Did plaintiffs 
loss occur through her own negligence, or 
through that of the defendant Rowell? In 
discussing these questions, counsel insists 
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that all the findings of the court, which are 
in the record designated as findings of fact, 
are mere recital of the evidence of facts, and 
that the real and only findings of fact are 
found in subdivisions 1 and 2 of the conclu- 
sions of law. And he claims that these two 
subdivisions constitute the only findings of 
fact into which this court can look, and are 
conclusive upon the court. We do not so 
understand the effect of these findings. 
When the facts are established, as in this 
case and on this record, we must assume that 
they are, the question of negligence is a 
question of law, and the mere deduction as 
to whether there has been negligence or not 
is a conclusion of law. Flemming v. Rail- 
road Co., 49 Cal., 253. It is to be decided 
by the court as a question of law when the 
facts are clearly settled. Fernandes v. Rail- 
road Co., 52 Cal., 45; Siemers v. Eisen, 54 
Cal., 418; Wehrbasev. Railroad Co., 62 Cal., 
320. Under these authorities (and many 
others might be cited to the same effect) the 
subdivisions referred to are properly desig- 
nated as conclusions of law from the facts ; 
and in our opinion they are not supported by 
the facts found. On the contrary, on the 
facts found, we think the answer to the first 
of the questions suggested by counsel for re- 
spondent must be answered in the negative, 
the second in the affirmative, and that the 
proper and only true answer that can be 
made to the third is that the negligence of 
the plaintiff's agent proximately contributed 
to the loss which she has sustained, and as 
against these defendants she cannot recover. 
Judgment reversed, and cause remanded, with 
instructions to the court below to enter 
judgment on the findings in favor of defend- 
ants. 

We concur : 


Works, J.; PATERSON, J. 
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INDORSEMENT BY THIRD PARTY AF- 
TER PAYEE—CHARACTER OF LIA- 
BILITY—SUFFICIENCY OF NOTICE 
OF DISHONOR. 


Supreme Court of Kansas, January 11, 1890. 


CorNETT v. HAFER. 

1. Where a negotiable promissory note, after its execution 
and delivery, is indorsed by the payee, and then indorsed 
by athird person, and is then sold by the payee to still 
another person, all before the maturity of the note, both 
the indorsers will be held to be ordinary indorsers. 

2. Where a notice of dishonor of a negotiable promissory 
note is sent by mail to the last known place of residence of 
the indorser, and he receives the same. 

Held, That such notice is sufficient, although prior to the 
sending of such notice the place of residence of the in- 
dorser had been changed. 


(Syllabus by the Court.) 

Error from district court, Stafford county ; 
ANSEL R. CLark, Judge. 

Vandeveer & Martin, for plaintiff in error. 
J- W. Rose and Sluss & Stanley, for de- 
fendant in error. 


VALENTINE, J. ‘This was an action, 
brought in the district court of Stafford county 
by L. Hafer against R. H. Cornett and E. M. 
Cornett, husband and wife, to recover from 
them $650 and interest upon two negotiable 
promissory notes. Each note was dated, 
* Gunn City, Mo., April 19, 1884,” and was 
executed by S. Z. Hartzier, as maker, to the 
order of R. H. Cornett, payee—one note be- 
ing for $300, payable on November 1, 1884, 
and the other note being for $350, payable on 
December 31, 1884; and each nute was in- 
dorsed upon the back thereof as follows: 
“ Pay the within to L. Hafer. R. H. Cor- 
NETT. E. M. Cornett.” ‘Thesenotes were 
sold by R. H. Cornett to Hafer about the last 
of June, 1884; and at the time of the sale, 
and before delivery, the foregoing indorse- 
ments were made thereon. On March 2, 
1887, the case was tried before the court, 
without a jury, and the court rendered judg- 
ment in favor of the plaintiff, Hafer, and 
against both the defendants, the Cornetts, for 
$403.08, and costs of suit, and an additional 
judgment against E. M. Cornett, for $349; 
and the defendants, as plaintiffs in error, 
bring the case to this court for review. 
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It is admitted that R. H. Cornett was an 
ordinary indorser, and, as such, was entitled 
to all the rights and privileges, as well as _be- 
ing subject to all the burdens and obligations 
of such an indorser. But it seems to be 
claimed by the defendant in error, plaintiff 
below, that Mrs. Cornet was not such an in- 
dorser, but was a guarantor. Now, if she 
alone had indorsed the notes, not being a 
party thereto,—if they had never been in- 
dorsed by her husband, the payee thereof— 
then, under the authority of the decisions 
made in the cases of /irman v. Blood, 2 
Kan., 496; Fudler v. Scott, 8 Kan., 25 ; and 
Jones v. Kuhn, 34 Kan., 414, 8 Pac. Rep., 
777—it would necessarily follow that, prima 
facie, she was just what the defendant in 
error claims her to be, that is, a guarantor ; 
but she was not the only indorser of the notes. 
Her husband, the payee thereof, first indorsed 
the same, and she afterwards indorsed them ; 
and therefore, under all, or very nearly all, 
the authorities, she must be held, prima facie 
at least, to be merely an ordinarv indorser of the 
notes, and to be entitled to all the rights and 
privileges of such an indorser, as well as to be 
subject to all the obligations and burdens of 
the same. Bradford v. Pauly, 18 Kan., 
216; Withers v. Berry, 25 Kan., 375; Vore 
v. Hurst, 13 Ind., 555; Houston vy. Bruner, 
39 Ind., 376 ; Blatchford v. Milliked, 35 Ill., 
434; jack v. Morrison, 48 Pa. St. 113; 
Greenough v. Smead, 3 Ohio St., 415; Bige- 
low v. Colton, 13 Gray, 309; Clapp v. Rice, 
Id., 403; Hayden v. Weldon, 43 N. J. Law, 
128; Cogswell v. Hayden, 5 Or.,22; Chal- 
mersv. McMurdo, 5 Munf., 252; Cady v. 
Shepard, 12 Wis., 639 ; Davis v. Barron, 13 
Wis., 227 ; Jones v. Goodwin, 39 Cal., 493 ; 
Fear v. Dunlap, 1 G. Greene, 331; Moore 
v. Cross, 19 N.Y., 227; Miltonv. De Yampert, 
3 Ala., 648; Price v. Lavender, 48 Ala., 389. 
Judgment was rendered in this case against 
Mrs. Cornett upon both the notes, evidently 
upon the theory that she was a guarantor, and 
not an indorser ; for there is no pretense that 
the first note of $300 was ever protested, or 
that any legal notice of its dishonor was ever 
given to either of the indorsers, and no legal 
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notice of the dishonor of the other note, the 
one for $350, was ever given or attempted to 
be given, to Mrs. Cornett, until nearly a year 
had elapsed after the dishonor of such note, 
when an oral notice was given to her. Of 
course, the judgment against Mrs. Cornett is 
erroneous, and must be reversed. 

The judgment against R. H. Cornett was 
not rendered upon the first note at all, but 
only upon the second note—the one for $350 
—due December 31, 1884; and the princi- 
pal question arising upon this judgment is 
whether any legal or proper notice of the dis- 
honor of this note was ever given to Cornett. 
It would seem, from the evidence in this case, 
that on January 3, 1885, this note was pre- 
sented to Hartzler, the maker thereof, at 
Gunn City, Mo., for payment, and not paid, 
and was then regularly and legally protested, 
and three notices of dishonor sent by mail 
from Harrisonville, Mo., to L. Hafer, at Wich- 
ita, Kan., where Hafer resided. Hafer re- 
ceived the notices in due course of mail, and 
immediately sent two of them, inclosed in an 
envelope, by mail, to R. H. Cornett, at Em- 
poria, Kan., addressed as follows: “R. H. 
Cornett, Emporia, Kansas. Send to his ad- 
dress if you know where it is”—and the evi- 
dence shows that Cornett admitted that he re- 
ceived these notices. In June, 1884, when 
Hafer purchased the notes from Cornett, he, 
with his family, was residing at Emporia; but 
he then informed Hafer that he expected to 
remove in five or six days, to Pawnee Rock, 
Kan., and he did so remove, but was residing 
at Pawnee Rock when this note became due, 
and when said notices were sent to Emporia, 
but no one interested in the note, except the 
Cornetts, knew it. Hafer testified that he 
exercised great diligence to ascertain where 
Cornett resided, but did not ascertain the 
same until about November 5, 1885, and that 
soon afterwards, and about November 28‘ 
1885, he gave further notice, orally, to Cor- 
nett, of the dishonor of the note. Did Cor- 
nett receive sufficient notice of the dishonor 
of the note, or not? Where the place of 
business and residence of an indorser of a 
note or bill cannot be found by the exercise 
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of reasonable diligence, notice of the dis- 
honor of the same may be excused. 2 Amer, 
& Eng. Cyclop. Law, 419; 420; Bateman v. 
Joseph, 2 Camp., 461; Blodgett v. Durgin, 
32 Vt., 361; Walker v. Stetson, 14 Ohio St., 
90; Fugitt v. Nixon, 44 Mo., 295; Upham 
v. Prince, 12 Mass., 14, 16. But was not the 
notice which was sent in January, 1885, by 
mail, addressed to Cornett at Emporia, Cor- 
nett’s last known place of residence, which 
notice he admits he received, sufficient? If 
a notice of the dishonor of a note or bill is 
duly received by the indorser, the method of 
giving or sending the notice is wholly imma- 
terial. 2 Amer. Eng. Cyclop. Law, 418; 3 
Rand. Com. Paper, § 1219. From anything 
appearing in this case, Emporia might still 
have been a post-office address of Cornett. 
While it is true that Cornett told Hafer that 
he intended to remove from Emporia to 
Pawnee Rock, yet Hafer did not, at the time 
the notices were sent by Hafer to Cornett at 
Emporia, know that Cornett had in fact so 
removed, or that he had changed his post- 
office address ; and Cornett, in all probability, 
by due course of mail, and without delay, re- 
ceived the notices either at. Emporia or at 
Pawnee ‘Rock. 

We have now said about all that need to 
be said in this case; and yet we will mention 
a few other things. ‘The. court below, over- 
ruled a motion to require. the plaintiff to 
make his petition more definite and certain; 
overruled a demurrer to the plaintiff's petition ; 
overruled a motion to suppress. depositions 
taken on the part of the plaintiffs ; overruled 
a motion to exclude the introduction of any 
evidence on the part of the plaintiff, upon 
the ground that the petition did not state 
facts.sufficient to constitute a cause of action; 
overruled a demurrer to the plaintiff's evi- 
dence; and overruled a motion for a. new 
trial—and then, upon all the. pleadings and 
the evidence, found generally in favor of ‘the 
plaintiff, and against the defendant, R:. H. 
Comett, upon the note.of $350, and against 
the defendant, E: M. Cornett, upon: both 
notes; and rendered judgment accordingly.’ 
In all this, we think, no. substantial: error: was: 
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committed as against R. H. Cornett. It is 
true that the notice:of the dishonor of the 
$350 note was not itself introduced in evi- 
dence ; but the other evidence, principally 
oral, concerning the protest and notice, was 
sufficient to inform the court what such notice 
was, and the nature of its contents; and no 
objection was made, or even intimated, with 
respect to this evidence, that better evidence 
might be obtained. Hafer also testified on 
the trial that Cornett, in one of the conversa- 
tions had between them, probably the one 
had on November 28, 1884, stated that he 
(Cornett) had not received any notice of the 
dishonor of the $350 note for eight years. If 
such a statement was made by Cornett, it was 
certainly not worthy of consideration, and the 
court below, evidently, gave it no weight ; and 
in this we cannot say that the court below 
erred. ‘The judgment of the court below as 
against R. H. Cornett will be affirmed, and 
the judgment of the court below as against 
E. M. Cornett will be reversed, and cause re- 
manded for further proceedings; all the jus- 

tices concurring. 


TAXATION OF BANKERS UNDER 
UNITED STATES STATUTE— 
STOCK BROKER EMPLOYING CAP- 
ITAL IN HIS BUSINESS, SUBJECT 
TO TAXATION AS A BANKER 
THEREUNDER. 


Supreme Court of the United States, January 
6, 1890. 


RicHMOoND v. Brake, Collector. 


One whose business is buying and selling stocks for his cus- 
tomers, and who employs capital in his business, and has 
a regular place for transacting it, is a ** banker,” within 
the meaning of Rev. St. U. S., §§ 3407, 3408, which provide 
that every person “having a place of business * * * 
where money is advanced or loaned on stocks, bonds,” etc. 
“ or where stocks, bonds,” etc., “ are received for discount 
or for sale, shall beregardedasa * * * banker,” andim- 
pose a tax ‘‘ om the capital employed by any person in the 
businese of banking.” Fieip & Miter,JJ., dissenting: 


In error to the Circuit Court of the United 
States-for the southern district of New Yorks 
He E.. Tremain-and M. W> Tyler, for 
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plaintiff in error. Sol. Gen. Chapman and 
Alphonzo Hart, for defendant in error. 


Harian, J. This action was brought to 
recover certain sums of money paid under 
protest by the plaintiff in error to the United 
States in the years 1881, 1882 and 1883, and 
which he alleged were exacted from him un- 
der an illegal assessment made upon capital 
employed in his business. 

If within the meaning of the statutes under 
which the assessment was made the plaintiff 
was a banker, and if the capital assessed was 
employed in the business of banking, the 
judgment must be affirmed. 

By section 3407 of the Revised Statutes of 
the United States it is provided that “every 
incorporated or other bank, and every per- 
son, firm or company having a place of busi- 
ness where credits are opened by the deposit 
or collection of money or currency, subject 
to be paid or remitted upon draft, check or 
order, or where money is advanced or loaned 
on stocks, bonds, bullion, bills of exchange 


or promissory notes, or where stocks, bonds, 
bullion, bills of exchange or promissory notes 
are received for discount or for sale, shall be 


regarded as a bank or asa banker.” 13 St. 
251, c. 173, § 795 14 St. 115, ¢. 184, § 9. 
Section 3408 provides that there shall be 
levied, collected and paid a tax of one 
twenty-fourth of 1 per centum each month 
upon the average amount of the deposits of 
money, subject to payment by check or draft, 
or represented by certificates of deposit or 
otherwise, whether payable on demand or at 
some future day, with any person, bank, as- 
sociation, company or corporation engaged 
in the business of banking; also, “a tax of 
one-twentyfourth of 1 per centum each 
month upon the capital of any bank, associa- 
tion, company, corporation, and on the 
capital employed by any person in the busi- 
ness of banking, beyond the average amount 
invested in United States bonds; provided 
that the words ‘capital employed’ shall not 
include money borrowed or received from 
day to day, in the usual course of business, 
from, any person not a partner of, or inter- 
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ested in, the said bank, association or firm.” 
13 St. p. 277, c. 173, § 110; 14 St. pp. 137, 
146, c. 184, § 9; 17 St. p. 256, c. 315, § 37; 
18 St. p. 311, c. 36, § 19. 

That the plaintiff, during the period cov- 
ered by the assessment against him, employed 
a capital in his business is beyond dispute ; 
for he distinctly states that the capital used 
by him in his businesss ranged from $30,000 
to $50,000. Upon that basis he made his 
returns for taxation. But did he, during that 
period, have a place of business where stocks 
were received for sale? If he did, then, by 
the very terms of the statute, he was a 
banker under the definition given in section 
34°7- 

It is contended by him that he was only a 
stock broker, and, within the true meaning 
of section 3407, did not have “a place of 
business” nor “receive” stocks for sale. 
That he had a room or place, indicated by a 
sign over the door, where his mail matter was 
received, and where he was or could be met 
by his clients, and where the latter could de- 
liver stocks to be sold by him, or under his 
supervision, and that he bought and sold 
stocks for his customers is abundantly shown 
by his own testimony. Still, he insists that 
when stocks were delivered to him at this 
place of business for sale they were not “ re- 
ceived” by him “ for sale,” within the mean- 
ing of the statute. We cannot assent to this 
view. 

In support of this position the plaintiff 
cites Warren v. Shook, 91 U.S., 704, and 
Selden v. Trust Co., 94 U.S., 419. In the 
first of those cases the question was whether 
a firm, holding a special license as bankers, 
was liable to the tax imposed by section 99 
of the Act of June 30, 1864 (13 St. 273). 
That statute imposed a tax of one-twentieth 
of 1 per centum upon the par value of stock 
and bonds sold by “brokers and bankers 
doing business as brokers.” It was held that 
Congress intended to impose the duty pre- 
scribed by section 99 upon bankers doing 
business as brokers, although a person, firm 
or company, having a license as a banker 
might be exempted by subdivision 9 of sec- 
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on 79 of the Act of 1864, as amended by 
the Act of March 3, 1865 (13 St. 472), from 
paying the special tax imposed upon brokers. 
Nothing more is decided in that case. 

In Selden v. Trust Co. the question was 
whether corporations whose business was to 
invest their own capital, not that of others, in 
bonds secured by mortgage upon real estate, 
and to negotiate, sell and guarantee such 
bonds, were banks or bankers, within the 
meaning of section 3407 of the Revised 
Statutes. It was held that they were not; 
that Congress did not intend that a person or 
corporation selling its own property, not that 
received from other owners for sale, should 
be classed as a banker or bank for the pur- 
pose of taxation. ‘The court in that case re- 
ferred to section 3407 as describing three 
distinct classes of artificial and natural per- 
sons, distinguished by the nature of their 
business: First, those who have a place of 
business where credits are opened by the de- 
posit or collection of money or currency sub- 
ject to be paid or remitted upon draft, check 


or order; second, those having a place of 
business where money is advanced or loaned 
on stocks, bonds, bullion, bills of exchange 
or promissory notes ; ¢hird, those having a 
place of business where stocks, bonds, bul- 
lion, bills of exchange or promissory notes 


are received for discount or for sale. In re- 
spect to the third class it was said: “The 
language of the statute is, ‘where’ such prop- 
erty is ‘received’ ‘for discount or for sale.’ 
The use of the word ‘received’ is significant. 
In no proper sense can it be understood that 
one receives his own stocks and bonds, or 
bills or notes, for discount or for sale. He 
receives the bonds, bills or notes belonging 
to him as evidences of debt, though he may 
sell them afterwards. Nobody would under- 
stand that to be banking business. But when 
a corporation or natural person receives 
from another person, for discount, bills of 
exchange or promissory notes belonging to 
that other, he is acting as a banker ; and 
when a customer brings bonds, bullion or 
stocks for sale, and they are received for the 
purpose for which they are brought, that is, 
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to be sold, the case is presented which we 
think was contemplated by the statute. In 
common understanding, he who receives 
goods for sale is one who receives them as 
agent for a principal, who is the owner. He 
is not one who buys and sells on his own ac- 
count.” 

This language embraces the present case. 
The plaintiff was not a broker who, without 
employing capital of his own, simply nego- 
tiated purchases and sales of stocks for 
others, receiving only the usual commissions 
for services of that character. In his busi- 
ness of buying and selling stocks for others, 
he regularly employed capital, by the use of 
which interest was earned upon moneys ad- 
vanced by him for his customers substantially 
as it would be earned by a bank upon money 
loaned to its customers. In the parlance of 
the stock exchange he might be called a 
“ stock broker ;” yet here were all the condi- 
tions which under the statute made the case 
of a banker whose capital employed in his 
business was liable to 2 tax of one-twenty- 
fourth of 1 per centum each month. It is 
not a sufficient answer to this view to say that 
the business of a stock broker is ordinarily 
distinct from the business of a banker, or 
that according to the common understanding 
a stock broker is not a banker. A stock 
broker may do some of the kinds of business 
that are usually done by bankers, and many 
banks and bankers do business which, as a 
general rule, is only done by stock brokers. 
Congress did not intend that the question of 
taxation upon capital employed in the busi- 
ness of banking should depend upon the 
mere name given to such business, either by 
those engaged in it or by others. When the 
plaintiff admits as he does, that his business 
was that of buying and selling stocks for his 
customers, and that in such business he em- 
ployed capital, he proves that he was a 
banker within the statutory definition, and 
that, within the meaning of section 3408, his 
capital was employed in the business of 
banking. He brings himself within the rule 
that Congress prescribed for determining 
who, for the purposes of the taxation in 
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question—though not necessarily in the com- 
mercial sense—were bankers and what was 
banking business. ‘That rule is expressed in 
words that leave no doubt as to what was the 
intention of Congress. ‘Ihe judgment below 


gives effect to that intention, and it is 
affirmed. 
FieLp and MILLER, JJ., dissent. 


Notre.—The internal revenue tax on capital and 
deposits of banks, bankers and national banking 
associations was repealed March 3, 1883. 


CERTIFICATION OBTAINED 
THROUGH FRAUD—TRANSFER OF 
CHECK—LIABILITY OF BANK TO 
TRANSFEREE. 


Court of Appeals of New York, Second Di- 
vision, January 14, 1890. 


GosHEN Nat. Bank v. BrincHaM, ef a/. 
BincHaM ¢é a/l., v. GOSHEN NaT. BANK. 


B., through fraud, whereby his deposit account in the G. 
bank was credited with an amount of money, obtained the 
bank’s certification to a check for $5,000, drawn to his 
own order. The certified check B. had cashed by the firm of 
B. & Co., but through an oversight the latter failed to ob- 
tain B.’s indorsement. The G. bank, discovering the 
fraud, sued B. & Co. to recover back the check. Pending 
this suit, the firm obtained B.’s indorsement of the check, 
and thereupon brought a counter suit against the G. bank 
to recover its amount under the certification. The court, 
first considering the merits of this latter action, 

Held, 1. B. & Co., having taken title by assignment, and 
not by indorsement, stood in no better position than B., 
and took the check subject to any defense which the bank 
had thereto against B. 

2. Having taken title by assignment, the subsequent in- 
dorsement, after notice of the bank’s defense, did not re- 
late back to the time of transfer,and change its legal char- 
acter so as to effect the equties and rights which had ac- 
crued to the bank. 

3. The certification of the check did not estop the bank from 
denying liability thereon. 

Consequently B. & Co. could not recover on the check from 
the bank. 

Further 4e/d, in the action by the bank against B. & Co. to 
recover possession of the check, that the action could not 
be maintained. 


Appeals from judgments rendered by the 
general term of the supreme court of the first 
department, affirming judgments entered upon 
the reports of a referee. 

On November 27, 1884, Benjamin D. Brown 
applied to the cashier of the Goshen National 
Bak, at Goshen, N.Y, to cash a sight draft 
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for $17,000, drawn by him upon the firm of 
William Bingham & Co., of New York, ac- 
companied by a quantity of the bonds of the 
West Point Manufacturing Company, of the 
face value of $17,000. Brown represented 
that he had negotiated a sale of these bonds 
at their face value with William Bingham & 
Co.; that they had directed him to draw upon 
them at sight for $17,000, the draft to be ac- 
companied by the bonds, and that the draft 
would be paid upon presentation. Such re- 
presentations were absolutely false. ‘lhe 
bonds had no market value. Brown was a 
bankrupt, and had no funds in the bank, ex- 
cept such as resulted from the credit given 
him upon the faith of the draft on Bingham 
& Co., accompanied by the bonds. ‘The 
cashier of the Goshen National Bank, relying 
upon such representations, cashed the draft 
of $17,000, and placed the proceeds to the 
credit of Brown, upon the books of the bank. 
He gave Brown sight drafts on New York for 
$12,000, and certified a check drawn by 
Brown to his own order, dated November 26, 
1884, for $5,000. On the morning of Nov- 
ember 28 Brown called at the office of Wil- 
liam Bingham & Co., and stated that he 
wanted to get some currency. Mr. Bingham 
passed the check to the firm’s cashier, direct- 
ing him to give Brown currency for the 
amount. ‘The cashier gave him a check 
drawn on the Corn Exchange Bank for 
$5,000. Brown had the check cashed at the 
Corn Exchange Bank. He also had the New 
York drafts cashed, amounting to $12,000, 
which he had obtained from the Goshen Na- 
tional Bank. After procuring the checks and 
drafts to be cashed, he fled to Canada, where 
he remained at the time of the trial of these 
actions. When Bingham & Co. took from 
Brown the check certified by the Goshen Na- 
tional Bank it was not indorsed. ‘The referee 
found that “at the time of the transfer of the 
said certified check by Brown to the plaintiffs, 
it was intended both by Brown and the plain- 
tiffs that said certified check should be in- 
dorsed by Brown, and it was supposed by both 
parties that he had so indorsed it; and, if 
the plaintiffs had known that, it was, not, in- 
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dorsed, they would not have paid the consider- 
ation therefor.” He further found “that Brown 
made no statement to the defendants, or either 
of them, at the time of the transfer of the check, 
* * * that such check was indorsed;” and 
“prior to the commencement of the action of 
replevin, the defendants never requested Brown 
to indorse said check.” While Bingham & 
Co. held the check in question unindorsed, 
a demand for its return to the bank, ac- 
companied by a full explanation of the cir- 
cumstances under which the certification was 
obtained, was made upon Bingham & Co. in 
behalf of the bank; and, upon their refusal 
to return it, an action to recover its posses- 
sion was commenced by the bank against 
Bingham & Co. ‘That action is firstly above 
entitled. Subsequently, and on December 
16th, Bingham & Co. obtained from Brown a 
power of attorney to indorse the check. 
Pursuant thereto, the check was indorsed, 
and payment thereafter demanded of the 
bank. This was refused, and thereupon the 
action secondly above entitled was com- 
menced by Bingham & Co. to recover the 
amount of the check. 

Henry Bacon, for appellant. Joseph F. 
Mosher, for respondents. 

PaRKER, J., (after stating the facts as 
above). As against Brown, to whose order 
the check was payable, the bank had a good 
defense. But it could not defeat a recovery 
by a dona fide holder, to whom the check had 
been indorsed for value. By an oversight on 
the part of both Brown and Bingham & Co., 
the check was accepted and cashed without 
the indorsement of the payee. Before the 
authority to indorse the name of the payee 
upon the check was procured, and its subse- 
quent indorsement thereupon, Bingham & 
Co. had notice of the fraud, which consti- 
tuted a defense for the bank as against 
Brown. Can the recovery had be sustained ? 
It is too well settled by authority, both in 
England and in this country, to permit of 
questioning, that the purchaser of a draft or 
check who obtains title without aa indorse- 
ment by the payee holds it subject to all 
equities and defenses -existing between the 
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original parties, even though he has paid full 
consideration, without notice of the existence 
of such equities and defenses. Harrop v. 
Fisher, 30 Law J. C. P., 283; Whistler v. 
Forster, 14 C. B. (N. S.), 248; Savage v. 
King, 17 Me., 301.; Clark v. Callison, 7 Ull., 
App., 263; Haskell v. Mitchell, 53 Me., 
468; Clark v. Whitaker, 50 N. H., 474; 
Calder v. Billington, 15 Me., 398; Bank v. 
Taylor, 100 Mass., 18; Gilbert v. Sharp, 2 
Lans., 412; Hedges v. Sealy, 9 Barb., 214- 
218; Bank v. Raymond, 3 Wend., 69 ; Ray- 
nor v. Hoagland, 39 N. Y. Super. Ct., 11; 
Muller v. Pondir, 55 N. Y., 325; Trust Co. 
v. Bank, 101 U.S., 68; Osgood v. Artt, 17 
Fed. Rep., 575. ‘The reasoning on which | 
this doctrine is founded may be briefly stated 
as follows: ‘The general rule is that no one 
can transfer a better title than he possesses. 
An exception arises out of the rule of the 
law-merchant as to negotiable instruments. 
It is founded on the commercial policy of 
sustaining the credit of commercial paper. 
Being treated as currency in commercial 
transactions, such instruments are subject to 
the same rule as money. If transferred by 
indorsement, for value, in good faith and be- 
fore maturity, they become available in the 
hands of the holder, notwithstanding the ex- 
istence of equities and defenses which would 
have rendered them unavailable in the hands 
of a prior holder. This rule is only applica- 
ble to negotiable instruments which are ne- 
gotiable according to the law-merchant. 
When, as in this case, such an instrument is 
transferred, but without an indorsement, it is 
treated as a chose in action assigned to the 
purchaser. The assignee acquires all the 
title of the assignor, and may maintain an 
action thereon in his own name ; and, like 
other choses in action, it is subject to all the 
equities and defenses existing in favor of the 
maker or acceptor against the previous 
holder. Prior to the indorsement of this 
check, therefore, Bingham & Co. were sub- 
ject to the defense existing in favor of the 
bank as against Brown and the payee. Evi- 
dence of an intention on the part of the 
transferee to indorse does not aid the plain. 
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tiff. It is the act of indorsement, not the in- 
tention, which negotiates the instrument ; and 
it cannot be said that the intent constitutes 
the act. 

The effect of the indorsement made after 
notice to Bingham & Co. of the bank’s de 
fense must now be considered. Did it relate 
back to the time of the transfer, so as to con- 
stitute the plaintiffs holders by indorsement 
as of that time? While the referee finds that 
it was intended, both by Brown and the plain- 
tiffs, that the check should be indorsed, and 
it was supposed that he had so indorsed it, 
he also finds that Brown made no statement 
to the effect that the check was indorsed ; 
neither did the defendants request Brown to 
* indorse it. There was, therefore, no agree- 
ment to indorse. Nothing whatever was said 
upon the subject. Before Brown did agree 
to indorse, the plaintiffs had notice of the 
bank’s defense. Indeed, it had commenced 


an action to recover possession of the check. 
It would seem, therefore, that, having taken 
title by assignment—for such was the legal 


effect of the transaction, by reason of which 
the defense vf the bank against Brown be- 
came effectual as a defense against a recovery 
on the check in the hands of the plaintiffs as 
well—Brown and Bingham & Co. could not, 
by any subsequent agreement or act, so change 
the legal character of the transfer as to affect 
the equities and rights which had accrued to 
the bank ; that the subsequent act of indorse- 
ment could not relate back so as to destroy 
the intervening rights and remedies of a third 
party. ‘This position is supported by au- 
thority. Harrop v. Fisher, Whistler v. 
Forster, Savage v. King, Haskell v. Mitchell, 
Clark v. Whitaker, Clark v. Callison, Bank 
v. Taylor, Gilbert v. Sharp, cited supra, 
Watkins v. Maule, 2 Jac. & W., 243, and 
Hughes v. Nelson, 29 N. J. Eq., 547, are 
cited by the plaintiff in opposition to the 
view we have expressed. In Watkins v. 
Maule the holder of a note obtained without 
indorsement collected it from the makers. 
Subsequently the makers complained that the 
note was only given as a guaranty to the payee, 
who had become bankrupt. ‘Thereupon the 
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holder refunded the money and took up the 
note, upon the express agreement that the 
makers would pay any amount which the hold- 
ers should fail to make out of the bankrupt 
payee’s property. The makers were held liable 
for the deficiency. Hughes v. Nelson did not 
involve the precise question here presented. 
The views expressed, however, are in con- 
flict with some of the cases cited ; but we re- 
gard it, in such respect, as against the weight 
of authority. Freund v. Bank, supra, does 
not aid the plaintiff. In that case it was held 
that the certification by the bank of a check 
in the hands of a holder who had purchased 
it for value from the payee, but which had 
not been indorsed by him, rendered the bank 
liable to such holder for the amount thereof. 
By accepting the check the bank took, as it 
had the right to do, the risk of the title which 
the holder claimed to have acquired from the 
payee. In such case the bank enters into 
contract with the holder by which it accepts 
the check and promises to pay it to the holder, 
notwithstanding it lacks the indorsement pro- 
vided for ; and it was accordingly held that 
it was liable upon such acceptance, upon the 
same principles that control the liabilities of 
other acceptors of commercial paper. Lynch 
v. Bank, 107 N. Y., 183, 13 N. E. Rep., 775. 

But one question remains. ‘The learned 
referee held, and in that respect he was sus- 
tained by the general term, that the bank, by 
its certification, represented to every one that 
Brown had on deposit with it $5,000; that 
such amount had been set apart for the satis- 
faction of the check, and that it should be so 
applied whenever the check should be pre- 
sented for payment; and that, Bingham & 
Co. having acted upon the faith of these rep- 
resentations, and having parted with $5,000 
on the strength thereof, the bank is estopped 
from asserting its defense. The referee omit- 
ted an important feature of the contract of 
certification. ‘The bank did certify that it 
had the money, would retain it, and apply it 
in payment, provided the check should be in- 
dorsed by the payee. Lynch v. Bank, supra. 
If the check had been transferred to plaintiffs 
by indorsement, the defendant would have 
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had no defense, not because of the doctrine 
of estoppel, but upon principles especially 
applicable to negotiable instruments. Bank 
v. Railroad Co., 13 N. Y., 638. If the maker 
or acceptor could ever be held to be estopped 
by reason of representations contained in a 
negotiable instrument, he certainly could not 
be in the absence of a compliance with the 
provisions upon which he had represented 
that his liability should depend. But it is 
well settled that the maker or acceptor of a 
negotiable instrument is not estopped from 
contesting its validity because of representa- 
tions contained in the instrument. In such 
cases an estoppel can only be founded upon 
some separate and distinct writing or state- 
ment. Clark v. Sisson, 22 N. Y., 312; Bush 
v. Lathrop, 1d., 535 ; Moore v. Bank, 55 N. 
Y., 41 ; Fairbanks v. Sargent, 104 N. Y., 108, 
9 N. E. Rep., 870; Bank v. Railroad Co., 
supra. 

The views expressed especially relate to 
the action of Bingham & Co. against the 
bank, and call for a reversal of the judgment. 
We are of the opinion that the action brought 
by the bank against Bingham & Co. to re- 
cover possession of the check cannot be main - 
tained, and in that case the judgment should 
be affirmed. All concur except Haicut, J., 
not sitting. 


DISCOUNTS BY PRIVATE BANKERS— 
USURY—DISTINCTION BETWEEN 
PRIVATE AND INDIVIDUAL BANK- 
ERS IN NEW YORK. 


Court of Appeals of New York, Second Divt- 
ston, November 26, 1889. 


PERKINS ¢é a/. v. SMITH ef al. 


The laws of New York of 1882 (Sec. 68 of Chap. 409), au- 
thorize “‘ every banking association organized and doing 
business under and by virtue of the laws of this State, and 
every private and individual banker or bankers doing 
business in this State,’ to charge on every loan or dis- 
count interest at the rate of 6 per cent. per annum, pro- 
vide that such interest may be taken in advance, and allow 
certain other privileges in connection with the loaning of 
money which, were they exercised by a private individual 
not engaged in banking, would be usurious. 

Held, That a private firm who conducted a banking business 
and discounted commercial paper but who were not “ indj- 
vidual bankers,” under the settled meaning of that term 


241 


(viz. denoting persons who, having complied with the statu- 
tory requirements, have received authority from the bank- 
ing department to engage in the business of banking, sub- 
ject to its inspection, supervision and to the burdens im- 
posed), were, nevertheless, by the language above em- 
ployed, protected from the consequences imposed by the 
general statutes on citizens not engaged in banking who 
received more than the legal rate of interest for loans. 

Brown, J., dissents on the ground that the words “ private 
and individual bankers ” refer to persons that are subject 
to the supervision of the banking department. 

Appeal from a judgment of the general 
term of the fifth judicial department, affirm- 
ing a judgment entered on a decision of the 
special term. 

This action was begun January 7, 1885, 
to foreclose a mortgage executed February 
13, 1884, by George R. Smith, to Erickson, 
Jennings & Co., as a continuing security for 
all sums, not exceeding $10,000, which the 
mortgagor might owe the mortgagees at any 
time within ten years after the date of the 
mortgage. The plaintiffs, who are the sur- 
viving partners of the mortgagees, allege in 
their complaint that February 7, 1884, George 
R. Smith made his promissory note, whereby 
he promised to pay to their order $2,500, 
three months after date, at the National Park 
Bank in the city of New York and delivered 
the same to the payees, who discounted it on 
that date; and that February 11, 1884, 
George R. Smith made his second promissory 
note, whereby he promised to pay to the 
order of the plaintiffs $1,500, three months 
after date, at said National Park Bank, and 
delivered it to the payees, who discounted it 
on that date ; and that both notes were due 
and unpaid, with interest on the first from 
October 13, 1884, and on the second from 
October 17, 1884. The sole defense inter- 
posed to this action is that the notes and 
mortgage are void for usury. It is conceded, 
and found as a fact, that the plaintiffs were, 
when the transactions occurred out of which 
this action arose, bankers under their firm 
name of Erickson, Jennings & Co., and en- 
gaged in receiving deposits subject to check, 
discounting commercial paper, and dealing in 
exchange, at Rochester, N. Y. The avails of 
the notes were credited by the plaintiffs to 
Smith’s account, and were drawn on his 
checks, so that the relation of banker and 
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customer existed between these litigants in 
respect to the loans in controversy. 

Theodore Baker, for appellants. Martin 
W. gooke, for respondents. 


Foutett, C. J., (after stating the facts as 
above.) Are loans made for more than the 
legal rate of interest by persons and firms en- 
gaged in banking, but who are not “ individ- 
ual bankers,” as defined by chapter 409, Laws 
1882, exempted by sections 68 and 69 of that 
act from the effect of the usury statutes of 
this state, when the loans are made in usual 
course of such business? A brief statement 
of the causes which led to the introduction 
into the law of this state of the exemption 
referred to will aid in determining whether 
the plaintiffs are of the class of bankers de- 
scribed in and relieved by those sections from 
the consequences imposed upon citizens gen- 
erally for receiving more than the legal rate 
of interest on loans. ‘The right to engage in 
banking is a common law right, and, in the 
absence of statutory restraint, persons may 
issue circulating notes and carry on the busi- 
ness of banking in all its branches. A/ttorney 
General v. Insurance Co., 2 Johns. Ch., 371, 
377; Insurance Co. v. Ely, 2 Cow., 678, 710; 
Curtis v. Leavitt, 15 N. Y., 9, 52, 80; 1 
Morse, Bank. (3d Ed.) § 13. 

The first statute in this state which abridged 
this right was chapter 117 of the Laws of 
1804, which restrained associations not duly 
authorized from receiving deposits, discount- 
ing or issuing circulating notes. This statute 
was continued by the Revised Laws of 1813. 
2 Rev. Laws, 234. Whether these acts re- 
strained individuals, as well as associations, 
was a disputed question (Attorney General v. 
Insurance Cg., 2 Johns. Ch., 371, 377 ; Bris- 
tol v. Barker, 14 Johns., 205), but was set at 
rest by chapter 236, Laws 1818, which clearly 
extended the restraints to persons. It was 
enacted “ that it shall not be lawful for any 
person, association of persons, or body cor- 
porate, from and after the first day of August 
next, to keep any office of deposit for the pur- 
pose of discounting promissory notes, or for 
carrying on any kind of banking business or 
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operations, which incorporated banks are au- 
thorized by law to carry on, or issue any bills or 
promissory notes, as private bankers, unless 
thereunto specially authorized by law.” ‘This 
is the first statute in which the term “ private 
banker” occurs. ‘This provision was incor- 
porated into the Revised Statutes (1 Rev. St. p. 
712, § 6), but was modified by chapter 20, 
Laws 1837, so that only the issuing of circu- 
lating notes by unauthorized persons and cor- 
porations was prohibited, and the prohibition 
of the Revised Statutes is continued by sec- 
tion 302 of the banking act of 1882. ‘The 
term “ private banker” is used in the same 
sense in the three statutes. By chapter 260 
Laws 1838, “any person or association of 
persons” might, under certain restrictions, 
be authorized by the comptroller to engage in 
banking ; and in 1840 this act was amended 
by chapter 363, and the term “individual 
banker” was by that act, and chapter 202, 
Laws 1840, introduced into the statutes of 
this state. 


The first national bank act was passed 
February 25, 1863. Chapter 58, p. 665, 12 
U.S. St. at Large. Under this act money 
ioaned at usurious rates could not be recov- 
ered. June 3, 1864, this law was repealed, 
and a new act substituted. Chapter 106, p. 
99, 13 U.S. St. at Large. By the thirtieth 
section it provided : 


“ And the knowingly taking, receiving, re- 
serving or charging a rate of interest greater 
than aforesaid shall be held and adjudged a 
forfeiture of the entire interest which the 
note, bill or other evidence of debt carries 
with it, or which has been agreed to be paid 
thereon. And, in case a greater rate of in- 
terest has been paid, the person or persons 
paying the same, or their legal representatives, 
may recover bank, in an action of debt, twice 
the amount of the interest thus paid from the 
association taking or receiving the same ; pro- 
vided, that such action is commenced within 
two years from the time the usurious transac- 
tion occurred. But the purchase, discount 
or sale of a dona fide bill of exchange, pay- 
able at another place than the place of such 
purchase, discount or sale, at not more than 
the current rate of exchange for sight drafts 
in addition to the interest, shall not be con- 
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sidered as taking or receiving a greater rate of 
interest.” 

This provision was incorporated into the 
Revised Statutes of the United States. Rev. 
St. U. S., §§ 5197, 5198. 

When the national banking act went into 
effect, corporations, individual bankers, per- 
sons and firms were engaged in receiving de- 
posits, discounting commercial paper, selling 
bills of exchange, and banking corporations 
and individual bankers having authority from 
the banking department were ergaged in the 
same business, and also in issuing and circulat- 
ing notes. Persons and firms so engaged were 
called, in commercial language, “private bank- 
ers,” but, so far as we have discovered, the term 
had not then been used in the statutes except 
in the two instances above referred to. By the 
act of March 3, 1865 (chapter 78, p. 484, 13 
U.S. St. at Large), a tax was imposed, which 
is continued (section 3412, Rev. St. U. S.) on 
all national and state banks, at ten per cent- 
on the amount of notes issued by any state 
bank which those corporations should pay out 
after July 1, 1866. This put an end to the 
issuance of circulating notes by state banks 
and individual bankers. Since July 1, 1866, 
state banks, individual bankers, and private 
bankers have been engaged, so far as their 
business is confined to banking, in receiving 
deposits, discounting commercial paper, and 
selling exchange. 

By chapter 163, laws 1870, the usury stat- 
utes of this state were so modified that “every 
banking association organized and doing busi- 
ness under and by virtue of the act entitled 
‘An act to authorize the business of banking,’ 
passed April 18, 1838, and the various acts 
supplementary thereto and amendatory there- 
of, is hereby,” etc., given the immunities con- 
ferred by the statute of the United States on 
national banks receiving more than the legal 
rate of interest. It was declared in the sec- 
ond section of this act “that the true intent 
and meaning of this act is to place the bank- 
ing associations, organized and doing busi- 
ness as aforesaid, on an equality, in the par- 
ticulars in this act referred to, with the na- 
tional banks organized under the act of Con- 
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gress.” ‘The immunities conferred by this 
act extended only to incorporated banks ; 
and in 1880 it was amended by chapter 567 
by inserting between the words “thereof” 
and “hereby” the following: “And every 
private or individual banker or bankers 
doing business in this state are,”—thus ex- 
tending to them the immunities theretofore 
conferred upon incorporated banks. ‘The 
fact that the second or declaratory section 
was not changed did not nullify the amend- 
ment. 


By chapter 409, laws 1882, the statutes of 
this state relating to banks, banking, and trust 
companies were revised and consolidated. 
Section 68 provides : 


“Sec. 68. Every banking association or- 
ganized and doing business under and by vir- 
tue of the laws of this state, and every private 
and individual banker or bankers doing busi- 
ness in this state, are hereby authorized to 
take, receive, reserve, and charge, on every 
loan or discount made, or upon any note, 
bill of exchange, or other evidence of debt, 
interest at the rate of six per centum per an- 
num ; and such interest may be taken in ad- 
vance, reckoning the days for which the note, 
bill or other evidence of debt has to run. 
The knowingly taking, receiving, reserving, or 
charging a rate of interest greater than afore- 
said shal] be held and adjudged a forfeiture 
of the entire interest which the note, bill, or 
other evidence of debt carries with it, or 
which has been agreed to be paid thereon ; 
and, in case a greater rate of interest has 
been paid, the person or persons paying the 
same, or their legal representatives, may re- 
cover back twice the amount of the interest 
thus paid, from the association, or private or 
individual banker, taking or receiving the 
same: provided, that such action is com- 
menced within two years from the time the 
said excess of interest is taken. * * * 
Sec. 69. It is hereby declared that the true 
intent and meaning of the last preceding sec- 
tion is to place and continue the private and 
individual bankers and banking associations, 
organized and doing business as aforesaid, on 
an equality, in the particulars in said section 
referred to, with national banks organized 
under the act of Congress entitled ‘ An act to 
provide a national currency secured by 
pledge of United States bonds, and to pro- 
vide for the circulation and redemption 
thereof,’ approved June 3, 1864.” 
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The term “ private banker” only occurs in 
sections 68, 69, 99, 302, c. 409, laws 1882. 
Section 99 ‘s a re-enactment of section 8 of 
chapter 202 of the laws of 1840, and in both 
the terms “individual banker” and “private 
banker” are used synonymously, and denote 
an individual banker. In section 302, the 
term “private banker” denotes persons en- 
gaged in banking without having special 
statutory privileges, and the term was used in 
the same sense in chapter 236, laws 1818, 
and in 1 Rev. St., p. 712, § 6, from which 
section 302 is derived. 

Notwithstanding the fact that the terms 
“ individual banker ” and “ private banker” are 
used as synonyms in section 99, c. 409, laws 
1882, and in the statute from which that sec- 
tion is derived, we think the terms are inde- 
pendent, and each had a well-understood 
meaning when chapter 567, laws 1880, and 
chapter 409, laws 1882, were enacted. Since 
the passage of chapter 363, laws 1840, the 
term “individual banker” has been frequently 
used in our Statutes and Reports, and has ac- 
quired a definite meaning. It denotes a per- 
son who, having complied with the statutory 
requirements, has received authority from the 
banking department to enyage in the business 
of banking, subject to its inspection, super- 
vision, and to the burdens imposed. People 
v. Doty, 80 N. Y., 225, 228. 

Private bankers are persons or firms en- 
gaged in banking without having any special 
privileges or authority from the state. People 
v. Doty, supra. Words having a precise and 
well settled meaning in the jurisprudence of 
a country are to be understood in the same 
sense when used in its statutes, unless a dif- 
ferent meaning is unmistakably intended. 
Stephenson V. Higginson, 3 H.'L. Cas., 638. 
Chapter 409, laws 1882, is not merely a codi- 
fication of the statutes relating to incorpo- 
rated banks and individual bankers, but it 
regulates the business of banking; and the 
argument that private bankers are not within 
the general scope and object of the statute 
loses much of its force in view of this fact, 
and of the further fact that, eight years be- 
fore the statutes were codified, the term 
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“private banker” was brought into the 
statute, which extended the immunity for 
taking more than the legal rate of interest 
beyond incorporated banks, and included in- 
dividuals. 


We think that full effect cannot be given 
to the language employed in sections 68 and 
69 without holding that the plaintiffs are pro- 
tected by them from the consequences im- 
posed by the General Statutes on citizens not 
engaged in banking who received more than 
the legal rate of interest for loans. In reach- 
ing this conclusion we have not overlooked 
those cardinal rules for the interpretation of 
statutes, that those conferring special privi- 
leges or immunities upon classes are to be 
strictly construed, and when a statute admits 
of two constructions, the one in harmony 
with and the other in hostility to the general 
system of legislation on the subject to which 
it relates, the construction which harmonizes 
all the statutes should be adopted. It is 
urged with great force that this construction 
exempts persons whose business it is to loan 
money from the penalties imposed upon citi- 
zens generally for receiving more than the 
legal rate of interest; that he who does it 
constantly as a private banker escapes, while 
the citizen, who does it but once, and not as 
a business, must lose his loan. ‘This is an 
argument which may well be addressed to the 
law-making power. ‘The judgment should be 
affirmed, with costs. All concur, except 
Brown, J., who dissents on the ground that 
the words “ private and individual bankers” 
refer to the persons that are subject to the 
supervision of the superintendent of the bank- 
ing department, and Brapiey and HAIGHT, 
JJ., not sitting. 


Notge.—The above opinion gives an instructive 
summary of the New York statutes relative to bank- 
ing, points out the difference between private and 
individual bankers, and decides—one justice dis- 
senting—that a private banker, not subject to 
supervision, etc., is, nevertheless, comprehended 
within the meaning of the sections of the Act of 
1882 above set forth, which allows the bankers 
there enumerated certain privileges connected 
with the loan of money, which would be held 
usury in a private individual not a banker. 

The facts and opinion are published just as 
they come from the court, but it will be noticed 
that the facts are meagre as to what the usury set 
up by the defense consisted of, and it is barely 
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possible that, unexplained, the decision might be 
imperfectly understood. The facts show that 
notes were discounted by private bankers—that 
is, the interest taken out in advance, but do not 
specify anything further to show the nature of 
the transaction. The question at issue was 
whether the plaintifis were to be regarded as 
private bankers within the act ; or as private in- 
dividuals. In the former case, their transaction 
would have been allowable ; as private individuals 
it would have been usurious. The unguarded 
reader might naturally suppose from this that as 
the only transaction shown in the case was a dis- 
count, this, while permitted by a banker, if done 
by a private individual would be usurious, and the 
sole point at issue was whether plaintiffs were pri- 
vate individuals, so as to be guilty of usury in dis- 
counting notes, or private bankers under the act 
which permitted the practice by the bankers therein 
enumerated. But this supposition would be erron- 
eous, for it has been long established by New York 
decisions that the taking.of interest in advance is 
not usury, although done by private individuals, 
not bankers. 

Looking at the report of the case in the court 
below, we find the notes were made in Rochester 
and payable in New York, and the real subject of 
the usury was that plaintiffs charged, in addition 
to the interest, one-quarter of one per cent. upon 
the face of the notes, calling it exchange. This, 
of course, would have been usury by a private 
individual, but by the concluding paragraph of 
Sec. 68 of Chapter 409 of the laws of 1882, above 
cited, strangely omitted in the opinion, and stars 
inserted, it is provided : 

‘*But the purchase, discount or sale of a dona 
fide bill of exchange, note or other evidence of 
debt, payable at another place than the place of 
such purchase, discount or sale, at not more than 
the current rate of exchange for sight drafts, or a 
reasonable charge for collecting the same, in addi- 
tion tothe interest, shall not be considered as 


taking or receiving a greater rate of interest than 
six per centum per annum.” 


The bankers enumerated in Sec. 68 being al- 
lowed to take interest in advance, and to take in 
addition thereto what the last cited provision al- 
lows, and the plaintiffs being held, by a majority 
of the court, to be private bankers embraced 
within the designation of the statute, as such 
their charging the additional exchange was per- 
missible under the law, and they were held not 
guilty of usury, although if they had been private 


individuals, the defense of usury would have pre- 
vailed. 
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PROMISSORY NOTE — JOINT MAK. 
ERS—MATERIAL ALTERATION BY 
ONE—DISCHARGE OF OTHER. 

Supreme Court of Minnesota, December 20, 

1889. 


FLANIGAN V. PHELPS, ef ad. 


1. No agency between several joint makers of a note is im- 
plied from their relation as co-signers. 

2. A material alteration of the note by one maker after the 
other has signed it, if made without the consent of the lat- 
ter, will make the instrument void as to him. 

3. The insertion of the following memorandum, over signa- 
tures of the makers of a promissory note, “ Privilege of 
extension for thirty days given,” 

Heid, A material alteration of the note. 


Appeal from district court, St Louis coun- 
ty; STEARNS, Judge. 

S. £. Cheeseman, for appellant. 
Cash & Williams, for respondents. 


VANDERBURGH, J. One Church negotiated 
a loan from the plaintiff for $210, to be se- 
sured by the joint note of himself and the 
defendant Phelps. The note was made pay- 
able 30 days after date, with interest at 10 
per cent., and the signature of the defendant 
Phelps was procured by Church, who also 
signed and delivered it to the plaintiff's 
agent. One of the defenses relied on, and 
the only one we need consider, is that the 
note was altered after it was signed, by the 
addition of the following memorandum or 
stipulation at the end thereof, and above the 
signatures: “ Privilege of extension for thirty 
days after maturity given.” ‘The result was, 
as defendant claims, that he had no notice 
whatever that this clause was inserted until 
long after the note was due, and that Church, 
who was, as between the makers, the princi- 
pal debtor, subsequently procured a further 


Ensign, 


- extension, and failed to pay the note alto- 


gether. ‘lhe evidence was sufficient to sup- 
port the finding of the jury that such altera- 
tion was made,. and without defendant's 
knowledge or consent, and we think it was a 
material one. It introduced a new element 
into the contract. ‘The stipulation was clearly 
intended to qualify the terms of the note as 
to the time when the makers should finally 
be compelled to pay it. No agency between 
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several joint makers of a note is implied 
from their mere relation as co-signers. Wii- 
loughby v. Irish, 35 Minn., 67, 27 N. W. 
Rep., 379. Hence an essential alteration by 
one co-maker, though before the delivery of 
the note, if after the other maker has signed 
it, is fatal to an action against him, if made 
without his consent or authority. Wood v. 
Steele, 6 Wall., 81; Draper v. Wood, 112 
Mass., 315. Order affirmed. 


ABSTRACTS. 


Promissory NoTEeE — DELIVERY -—— ALTERA- 
TION. 


1. Plaintiff, an aged and ignorant man, was 
approached by certain persons, who falsely 
represented that they were introducing paints 
for a paint company, and offered to send him 
ten gallons free, and asked him to write his 
address on a postal card. Afterwards the 
postal card was presented to him, upon which 
‘was written an order for 100 gallons, ten to 
be free of charge, and it was demanded that 
plaintiff sign a note in payment, and through 
fear of violence, with which he was threatened, 
he signed the note, which was at once 
snatched up, and carried away, against his 
will ard demand. Hée/d, that the note was 
not delivered. 

2. In an action by an indorsee, an answer 
that the note was altered after its execution 
is prima facie an allegation that the altera- 
tion was made by the plaintiff, and requires 
a reply. 

3. Adding the figure “8” before the words 
“per cent. interest” in a note is a material 
alteration. Palmer v. Poor, Supreme Court 
of Indiana, November 23, 1889. 


FUNCTIONS OF CASHIER—RIGHT TO SUE ON 
Banxk’s PAPER—RIGHT OF INDORSEE FOR 
COLLECTION TO SUE. 

In an action by plaintiff, a bank cashier, 
on three negotiable promissory notes made 
by defendant to a bank, it appeared that the 
notes sued on had been indorsed by plaintiff, 
as cashier of the bank (the payee), and in its 
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name, to himself, individually. Defendant 
objected to these indorsements, on the ground 
that plaintiff could not lawfully make them. 

Held, In the absence of any showing limit- 
ing his power, a bank cashier, as such, may 
certainly collect a note due his bank, and 
may adopt such a measure, to that end, as 
bringing suit upon it. He certainly has im- 
plied power to indorse such paper for collec 
tion, and a holder for collection has sufficient 
title to maintain an action. ‘These principles 
are well settled, and the defendant’s objection 
was therefore properly overruled. Young v. 
Hudson, Supreme Court of Missouri, Decem- 
ber 2, 1889. 


RicHts OF INDORSER— JUDGMENT — Pay- 
MENT. 


In an action against the makers and in- 
dorser of a promissory note judgment was 
rendered against all of the defendants jointly 
no defense of suretyship having been made 
by the indorser. An execuiion was issued on 
the judgment, and placed in the hands of the 
sheriff for collecti .n, which was paid by the 
defendant, who was the indorser of the note 
upon which the judgment was founded, the 
money being returned by the sheriff with the 
execution to the clerk of the district court, 
who paid it to the judgment plaintiff. After 
the receipt of the money the plaintiff in the 
action assigned the judgment to the defend. 
ant, by whom it was paid, and who in the 
name of the plaintiff caused an execution to 
issue, which was levied upon the land of his 
co-defendant, and under which the sheriff 
sold the said land. On a motion to confirm 
the sale, the owner of the real estate appeared, 
and moved the court to set aside the sale and 
vacate the execution, upon the ground that 
the payment of the judgment satisfied and 
cancelled it, and that the relation of principal 
and surety did not exist as between the judg- 
ment defendants. Upon a hearing before 
the district court the latter motion was sus- 
tained, the sale set aside, and the execution 
vacated. He/d no error. 

Potvin v. Meyers, Supreme Court of Neb- 
raska, October 30, 1889. 
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Buitpinc AssociaTIONS—M 0 RTGAGES— 
PAYMENT. 

1. The laws of a building association di- 
vided its stock into four series of 500 shares 
each, to be paid for in weekly payments of $1. 
When the funds amounted to $500, that sum 
was assigned to some share, which was then 
termed a “redeemed share,” and the holder 
was thereafter required to pay interest on the 
amount monthly, besides the $1 a week, un- 
til all the shares in that series were “re- 
deemed.” A shareholder had $500 assigned 
to him, and gave his note for payment, se- 
cured by a deed of trust authorizing a sale 
of the property in case of default in the 
the monthly or weekly payments. 

Held, That default in the payment of the 
dues was the default in the weekly payments 
referred to in the trust-deed, and authorized 
a sale of the property. 

2. When a note secured by a trust-deed is 
offered for sale, and the maker bids it in, but 
it is paid for by a third person, to whom the 
maker is already indebted, and to whom it is 
assigned with the trust-deed, it cannot be 
said the fote was sold to the maker; nor 
will the subsequent execution of a mortgage 
by the maker to the assignee before sale, un- 
der the trust-deed, be construed as payment 
of the note, or as in fraud of creditors, so as 
te invalidate such sale. 

Wilson et al. v. Schoenlaub, Supreme, 
Court of Missouri, November 18, 1889. 


PURCHASE OF FuTURES—ACTION FOR DEPoOsIT 
— DEMAND. 

1. One who has deposited money with an- 
other, to be used in a speculation upon 
chances, or the purchase of “ futures,” has 
no right of action to recover it hack until af-. 
ter demand for its return or repayment. 

2. A demand is not dispensed with by a 
fraudulent execution of the illegal trust or a 
false and fraudulent account of. the result. 

Dancy v., Phelan, Supreme Court of Geor- 
gia, October 12, 1889, 
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QUERIES AND REPLIES. 


Transfer of Deposits upon Conversion 
of State to National Bank. 


PIERRE BANKERS’ CLUB, } 
PrerRE, S. DAK., Feb. 15, 1890. § 


Editor Banking Law Journal : 

DEAR SiR: At a recent meeting of our club 
the question arose as to whether it would be neces- 
sary to obtain a check from depositors in a bank, 
which is converting from a state into a national 
bank, on the state bank in favor of the new na- 
tional bank, in order to transfer the accounts. 
Will you please inform us whether it would be 
necessary to do so, or whether we could transfer 
the accounts without the checks of the depositors? 

FRANK Sutton, Secretary. 

Answer.—When a state bank, in pursuance 
of law, changes its character and becomes a 
national bank, no checking out and redeposit- 
ing, by the depositors of the old with the new, 
is necessary. ‘The change from state to na- 
tional is a “ transmission, not a new creation ;” 
and all the rights and liabilities of the old at- 
tach to the new by operation of law. 

Thus, Kelsey v. Nat. Bank of Crawford 
county, 69 Pa. St., 426, decided 1871, wasa 
case where a state bank, having been robbed, 
offered through its cashier a reward of $5,000 
for the apprehension of the thief. After- 
wards it changed to a national bank. The 
plaintiff, having caught and caused the arrest 
of the thief, claimed the reward, and sued the 
national bank therefor. One of the defences 
which the bank interposed was that the action 
was brought against the wrong corporation. 
It was the state bank that was robbed and 
offiered the reward, and the national bank 
was the corporation sued. The court how- 
ever held that the action was rightly brought 
against the national bank, saying : 

“Under the provisions of the act of 
August 22, 1864, P. L., 977, ‘enabling the 
banks of this commonwealth to become asso- 
ciations for the pu of banking under the 
laws of the United States’ tes,’ upon the surrender 
of its charter, all the assets of the state bank 
were immediately, by act of law, without any 
conveyance or transfer, vested in the national 
bank,.and all. its.liabilities and obligations 
were,devolved upon it.” 

Also in. Massachusetts it has been held that 
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when a state bank is converted into a national 

bank, the right to the personal property of 
the old bank passes to the new upon the ex- 

- ecution of the necessary papers, and the ap- 
proval of the proper officers. No other as- 
signment is necessary. Watriss v. National 
Bank of Cambridge, 124 Mass., 574; Atlan- 
tic National Bank v. Harris, i118 Mass., 147, 
151. 

Other authorities might be cited, but it is 
unnecessary. Ordinary deposits are personal 
property and belong to the bank, who is 2 
debtor to the depositor for their amount. 
When the bank changes from state to national 
its title thereto as well as its liability therefor, 
passes, as has been shown, by operation of law 
from the old to the new, without any specia} 
act of transfer. 


CONGRESSIONAL RECORD. 





TREASURY NOTES AND BULLION. 

In the Senate on February 25th. 

Mr. Jones, of Nevada: I am instructed by 
the Committee on Finance td report back the 
bill (S. 2350; the Windom bill) authorizing 
the issue of treasury notes on deposits of 
silver bullion, with a substitute. I ask that 
the substitute be treated as an original bill 
and that it be read at the desk. 

The bill was read as follows : 


Be it enacted, etc., That the Secretary of the 
Treasury is hereby directed to purchase from time 
to time silver bullion to the aggregate amount of 
$4,500,000 worth in each month at the market 
price thereof, not exceeding one dollar for 371} 
grains of pure silver, and also to purchase such 
gold bullion as may be offered at the Treasury or 
any sub-treastiry of the United States at a price 
not exceeding one dollar for 23 22-100 grains of 
» pure gold ; and to issue in payment for such pur- 
chases of silver and gold bullion, Treasury notes to 
be prepared by the Secretary of the Treasury in 
such form and in such denominations, not less than 
$1 nor more than $1,000, as he may prescribe ; 
and a sum sufficient to carry into effect the pro- 
visions of this act is hereby appropriated out of 
any money in the Treasury not otherwise appro- 
priated. 
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Sec. 2. That the Treasury notes issued in ac- 
cordance with the provisions of this act shall be 
redeemable on demand in lawful money of the 
United States at the Treasury of the United States 
or at the office of .any Assistant Treasurer of the 
United States, and, when so redeemed, shall be 
cancelled ; and such Treasury notes shall be re- 
ceivable for customs, taxes, and all public dues, 
and, when so received, may be reissued ; and such 
notes, when held by any national banking associa- 
tion, may be counted as a part of its lawful re- 
serve. 

Sec. 3. That the Secretary of the Treasury 
shall coin such portion of the gold or silver bullion 
purchased under the provisions of this act as may 
be necessary to provide for the redemption of the 
Treasury notes herein provided for, and any gain 
or seigniorage arising from such coinage shall be ac- 
counted for and paid into the Treasury. 

Sec. 4. That the gold and silver bullion pur- 
chased under the provisions of this act shall be 
subject to the requirements of existing law and the 
regulations of the mint service governing the 
methods of determining the amount of pure gold 
or pure silver contained, and the amount of 
charges or deductions, if any, to be made. 

Sec. 5. That so much of the Act of February 
28, 1878, entitled ‘‘An act to authorize the coin- 
age of the standard silver dollar and restore its 
legal tender character,” as requires the monthly 
purchase and coinage of the same into silver dol- 
lars of not less than $2,000,000 or more than 
$4,000,000 worth of bullion, is 
pealed. 

Sec. 6. That this act shall take effect thirty 
days from and after its passage. 


Mr. Beck.—Mr. President, I only desire 
to say that this is not an unanimous report 
from the Committee on Finance. I, as one 
member of the committee opposed it, and I 
shall take occasion, if I am well enough, to 
give my reasons to the Senate why I am op- 
posed to bullion being held by the govern- 
ment. 

The bill was then placed on the calen- 
dar. 


hereby re- 


NEW DEVICES FOR COINS. 


In the House on February 25th Mr. Con- 
ger called up the bill (H. R. 3895) to amend 
section 3510 of the Revised Statutes and to 
provide for new designs of authorized devices 
of United States coins. 
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Mr. Bartine spoke with reference to the 
bill, saying its sole purpose was to permit the 
Director of the Mint, by and with the advice 
of the Secretary of the Treasury, to make 
changes in the devices on the current coin of 
the United States. He was assured by the 
Director of the Mint that the expense would 
be merely nominal. 

Mr. McMillin inquired what changes were 
designed to be made on the coins. Mr. Bar- 
tine replied he was not aware any particular 
changes were intended, except that the Di- 
rector of the Mint had suggested a change 
was necessary in the design upon the present 
standard dollar, and, he thought, upon the 
three-cent piece. The change on the dollar 
was in the character of the eagle. 


Mr. McMillin inquired if they were not 
satisfied with the old bird, and Mr. Buchanan 
of New Jersey, replied, not the way it stands 
now. It is a buzzard as it stands. 


Mr. McMillin said that some knave or fool 
had been talking about taking off the dollar 
the words “In God we trust,” and inquired 
if that change was designed. Mr. Bartine 
replied that he thought not. 

The bill was passed. 

The bill amends the section so that it shall 
read as follows : 


Sec. 3510. The engraver shall prepare from the 
original dies already authorized, all the working 
dies required for use in the coinage of the several 
mints, and, when new coins, emblems, devices, 
legends or designs are authorized, shall, if re- 
quired by the Director of the Mint, prepare the 
devices, models, hubs or original dies for the 
same. The Director of the Mint shall have 
power, with the approval of the Secretary of the 
Treasury, to cause new designs or models of au- 
thorized emblems or devices to be prepared and 
adopted, in the same manner as when new coins 
or devices are authorized. But no change in the 
design or die of any coin shall be made oftener 
than once in twenty-five years from and including 
the year of the first adoption of the design, model, 
die or hub for the same coin. Provided, that no 
change be made in the diameter of any coin. 
And provided further, that nothing in this section 
shall prevent the adoption of new designs or 
models for devices or emblems already authorized 
for the standard silver dollar and the five-cent 
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nickel piece as soon as practicable after the 
passage of this act. But the Director of the Mint 
shall, nevertheless, have power, with the approval 
of the Secretary of the Treasury, to engage tem- 
porarily for this purpose the services of one or 
more artists, distinguished in their respective de- 
partments of art, who shall be paid for such 
service from the contingent appropriation for the 
mint at Philadelphia. 


SILVER COINAGE. 


In the Senate on February 17th: 

Mr. Cockrell.—Some days ago I addressed 
a letter to the Secretary of the Treasury re- 
questing a statement in regard to the pur- 
chases of silver bullion, the number of ounces 
used, the cost, the number of standard dol- 
lars into which coined, the seigniorage or 
gain. I have just received in reply a letter 
from the director of the mint, giving a state- 
ment showing the number of standard ounces 
and cost of silver used, the number of silver 
dollars coined, and the seigniorage on the 
same by fiscal years from March 1, 1878, to 
December 31, 1889, which shows that the 
total number of ounces of silver used was 
300,727,969.58, costing $287,995,107.86, and 
coined into 349,938,001 standard silver dol- 
lars, and the gain or seigniorage was $61,- 
942,893.14. 

The letter and table were ordered printed, 
and are as follows: 


BUREAU OF THE MINT, 
WASHINGTON, D. C., Feb. 15, 1890. 


Sir: In compliance with your request of the 
27th ultimo I enclose herewith a statement show- 
ing the number of ounces of silver of standard 
fineness (.g00), and the cost of the same, used in 
the coinage of silver dollars, and the number of 
silver dollars coined, and the profits thereon by 
fiscal years from March 1, 1878, to December 


31, 1889. 


TREASURY DEPARTMENT, 


E. O. LEECH, 
Director of the Mint, 
Hon. F. M. CockRrEL1, 
U. S. Senate, Washington, D. C, 


Statement showing the number of standard 
ounces and cost of silver used, number of silver 
dollars coined, and the seigniorage on the same, 
by fiscal years, from March 1, 1878, to December 


31, 1889 : 
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. LEECH, 
Director of the Mint. 
Treasury Department, Bureau of the Mint, 


February 15,. 1890. 


THREE-DOLLAR, ONE-DOLLAR, AND THREE- 
CENT PIECES. 


In the House on February 25th, Mr. Con- 
ger called up the following bill: 


A bill (H.R..5596) to discontinue .the coinage.of 
the three-dollar and one-dollar gold pieces, and 
the three-cent nickel piece. 

Be it enacted, etc., That from and after the 
passage of this act the coinage of the three-dollar 
gold piece, the one-dollar gold piece, and. the 
three-cent nickel. piece be, and the same is hereby, 
prohibited, and the, pieces .named shal] not be. 
struck.or,issued.by the mipt of the United States... 

Seg..2.,, That asfast.as the said coins, shal]/be,, 
paid into the Treasury of the United States.they. 
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shall be withdrawn from circulation and recoined 
into other denominations of coins, 

Sec. 3. That all laws and parts of laws in con- 
flict with this act are hereby repealed. 

Mr. Dingley inquired if the bill in any way 
modified the law which makes the gold dollar 
the unit of value of the United States? 


Mr. Conger replied that it did not. ‘The 


object was simply to discontinue the coinage 
of the coin, without interfering in any way 
with the unit of value. 

The bill was passed. 


CODIFICATION OF LAW OF BILLS OF EXCHANGE. 


Mr. Adams introduced in the House on 
February 17th (H. R. 6957) a bill to regulate 
commerce in the several states and to codify 
the law relating to bills of exchange and other 
commercial papers. Referred to Committee 
on Judiciary. 

FRACTIONAL SILVER CERTIFICATES. 

Mr. Grant introduced in the House on the 
same day a bill (H. R. 7012) to authorize the 
issue of fractional silver certificates. Referred 
to Com. on Banking and C. 

COINAGE OF SILVER. 

Mr. McClammy introduced in the House 
on the same day a bill (H. R. 7036) to pro- 
vide for the increased coinage of silver, and 
for other purposes. Referred to Com. on 
Coinage, W. and M. 

LAWFUL MONEY RESERVE. 

Mr. Venable introduced in the House on 
the same day a bill (H. R. 7038) to amend 
section 5191 of the U. S. Rev. Stat. Re- 
ferred to Com. on Banking and C, 

LIMIT OF INDEBTEDNESS TO NATIONAL BANKS. 

Also a bill (H. R. 7045) to amend section 
5200 of the Revised Statutes of the U, S. 
Referred to Com. on B. and C. 


SPECIE CERTIFICATES. 

In the House on February 25th, Mr. Dor- 
sey introduced a bill authorizing the issue of 
specie certificates, redeemable half in gold 
coin and half in silver bullion equal in value 
to the gold half. Referred to Committee on 
Coinage, W. and M. 





